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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers’ Conpensati on Act (herein the Act), 33 U.S.C. 8§ 901, et



-2-

seq., brought by Wendy Danos (Cl ai mant) against North American
Shi pbui | ders ( Enpl oyer) and Si gnal Mutual | ndemity Associ ation,
Ltd. (Carrier).

The issues raised by the parties could not be resolved
adm nistratively and the matter was referred to the O fice of
Adm ni strative Law Judges on March 30, 2000, for hearing.
Pursuant thereto, Notice of Hearing issued scheduling a fornmal
hearing on March 2, 2001, in Metairie, Louisiana. All parties
were afforded a full opportunity to adduce testinony, offer
document ary evi dence and subnmt post-hearing briefs. Claimnt
offered six exhibits while Enployer proffered twenty-four
exhi bits which were adm tted into evidence along with one Joint
Exhibit. This decision is based upon a full consideration of
the entire record.?

Post - hearing briefs were received fromCl ai mant and Enpl oyer
on May 9, 2001. Based upon the stipulations of Counsel, the
evi dence introduced, ny observations of the deneanor of the
w t nesses, and havi ng consi dered the argunments presented, | make
the follow ng Findings of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(IJX-1), and I find:

1. That an alleged injury/accident occurred on April 20,
1998.

2. That an enpl oyee-enpl oyer relationship existed at the
time of the alleged accident/injury.

3. That Enpl oyer filed Notices of Controversion on June 25,
1998 and January 5, 1999.

4. That an Informal Conference was held on February 9,
1999.

! References to the transcript and exhibits are as
follows: Transcript: Tr. ; Claimant’s Exhibits: CX- ;
Empl oyer/ Carrier’s Exhibits: EX- ; and Joint Exhibit: JX-__
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1. | SSUES
The unresol ved i ssues presented by the parties are:
1. Section 12(a) timeliness.
2. Causati on.
3. Nature and extent of Claimant’s disability.
4. Maxi mum medi cal inprovenent.
5. Suitable alternative enpl oynent.
6. Average weekly wage.
7. Section 7 nedical benefits.
8. Section 8(f) Special Fund relief.
9. Attorney’s fees.
[11. STATEMENT OF THE CASE
The Testinonial Evidence

Cl ai mant

Claimant testified she is a high school graduate and has
received three nonths of vocational training in accounting but
did not earn a certificate. She is divorced and has a 19 year-
old son and 17 year-old son. (Tr. 24). Prior to her work with
Enmpl oyer, Claimant was self-enployed “for a few years” as a
wal | paper installer for both residential establishnments and
busi nesses. She earned “around $4,000” in the “few years” she
was sel f-enployed and did not report any of this incone for tax
pur poses. (Tr. 25, 79-80).

I n January 1998, Claimnt was informed by friends that
Enpl oyer was hiring and consequently applied for a position as
a “roustabout, whatever they had open.” She confirmed she
filled out a job application with Enployer and was given a pre-
enpl oyment physical exam nation by Dr. Roger Blanchard with
| ndustrial Health Services. (Tr. 26, 44). During the physical
exam nati on, Cl ai mant st at ed she conpl et ed a heal t h
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guestionnaire, was given an x-ray, and engaged in lift and
strength testing. (Tr. 26-27, 51).

In the health questionnaire, Claimnt confirmed prior
probl ems with her shoul der, el bow and knee. (Tr. 27; EX-23, p
39). She told Dr. Blanchard she had overworked her shoul der
bl ade as a result of hangi ng wal | paper and was being treated by
her fam |y doctors, Dr. John LeBl anc, who has recently retired,
and Dr. Camlle Pitre, who had prescribed soma for her shoul der.
(Tr. 28, 65). Claimnt confirmed her back |eft shoul der bl ade
woul d “bot her” her when she woul d hang wal | paper. She al so had
nunbness in her arm She testified her doctors told her the
bursitis in her left shoulder was the result of a 1975 notor
vehicle accident. (Tr. 29, 64).

Al so in the health questionnaire, Claimant confirnmed she has
al so been under Dr. Pitre' s care during the last three years for
anxi ety attacks, from which she has been suffering since she
graduated from high school. (Tr. 28-29). Dr. Pitre prescribed
Valium for her anxiety attacks. (Tr. 29, 66). Cl ai mant
confirmed she discussed this conditionwith Dr. Blanchard. (Tr.
29).

During t he physi cal exam nation, Cl ai mant told Dr. Bl anchard
she had been involved in a notor vehicle accident in 1975 and
had broken her pelvis for which she was hospitalized seven
weeks. She reported she has continuing problenms with her | ower
back due to weather change. (Tr. 30). Upon conpletion of the
pre-enpl oynment physical exam nation, she began work as a
roust about for Enpl oyer on January 26, 1998. (Tr. 30-31, 63).

As a roustabout, Claimant testified her duties were to
“basically clean up in the boat, the trash, the wel ding rods;
sonetimes we’ d have to bring down supplies that was (sic) on the
boat into the stockroom we dunped trash into the trash bin and
then we’d have to take the trash bin and hook it up to the
over head crane and bring it down; things |like that, sweep.” She
confirmed the position involved heavy lifting as she had to
carry steel and iron from the stockroom up and down three
flights of stairs because the el evator was bei ng used 90 percent
of the time. (Tr. 31). She worked Monday to Thursday from 6: 00
a.m to 5:00 pp.m and on Friday from 6:00 a.m to 12:00 p.m
(Tr. 32).

On March 12, 1998, Cl ai mant confirned she went to Enpl oyer’s
medic, Don Cheram e, for pain in her shoulder after having
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brought “. . . a lot of parts up and down the stairs and stuff
to the stockroom. . .7 (Tr. 32; EX-6, p. 1). She explained to
M. Cheram e that her |eft shoulder muscle was bothering her
after carrying “stuff up on the boat” and she asked for Mtrin
or Tylenol to relieve the pain so that she could get back to
wor K. (Tr. 33; EX-6). Cl ai mant was given atropine at that
tine. (Tr. 34; EX-6). She confirmed this shoul der pain was
simlar to her bursitis. She deni ed having any problems with
her neck in March 1998. (Tr. 34). Claimnt further confirnmed
from the time she started working for Enployer, she had
difficulty at times perform ng her job because of the bursitis
in her left shoulder and the weakness in her |eft hand. (Tr.
65) .

On March 26, 1998, Claimant returned to the nedic for an
anxi ety attack as she had not brought her nmedication to work.
(Tr. 34; EX-6).

On April 20, 1998, Clai mant began work as a carpenter hel per
in the carpenter crew with Enpl oyer. (Tr. 32, 35, 86). As a
carpenter hel per, Claimnt would bring itens fromthe warehouse.
(Tr. 35). She was sent to welding school to | earn howto tack.
Her duties included carrying and tacking in angle iron, floor
tracks, ceiling tracks and trim (Tr. 36). On April 13, 1998,
Claimant was seen by the nedic for “hypertension” or
“flutterings” in her chest. (Tr. 36-37; EX-6).

On the norning of April 21, 1998, Claimant was seen by the
medi ¢ after having awaken with severe nunbness in her arm
tightness in her chest and throat and pain in the back of her
neck. (Tr. 37-38, 66; EX-6). On April 20, 1998, she had been
carrying angle iron, ceiling tracks, and floor tracks up three
flights of stairs because the el evators were not working. (Tr.
83). She stated she had never had pain in her neck before this
dat e. After Claimnt checked out with Clarence Hebert, the
supervisor of carpenters, Claimant’s nother drove her to the
emergency room at Lady of the Sea Hospital where she told the
enmergency room physician, Dr. Crenshaw, she felt |ike she was
having a heart attack. (Tr. 39; EX-14, p. 2).

Before April 20, 1998, Cl ai mant confirmed she never told M.
Cheram e she had any neck pain. (Tr. 80). Claimant testified
she had chest pain before April 21, 1998, but the chest pain she
experienced on the norning of April 21, 1998 was “nore deep and
sharp.” (Tr. 86). She enphasized she never had neck pain
before April 20, 1998. (Tr. 87). She stated she did not



-6-

connect the injury to her work activities on April 20, 1998
because she “thought it was just ny shoulder getting worse
because of carrying the angle iron.” She reported her shoul der
never hurt on April 20, 1998. She made the work connection
because she had never carried anything above her shoulders
before April 20, 1998. (Tr. 88).

The nurse’s note indicates Claimnt stated she had “left
anterior chest pain, radiating to left arm conplains of a
‘“tightness’ to the left neck onset this norning, continuous but
increasing in intensity at tines; describes episodes as sharp
initially and then pressure-type pain; has had episodes tines
eight nonths on and off but nore episodes this nonth than
usual .” Cl ai mant expl ai ned she had shoul der bl ade pain and
nunbness in her armfor the past eight nonths. She enphasized
the tightness in her neck and throat onset the norning of April
21, 1998. (Tr. 40, 67, 85). She confirnmed the chest pain she
experienced that norning was the nost severe it had ever been.
Claimtant was informed her conplaints were nuscular and not
cardiac. She was taken off work “for a couple of days” and told
to see an orthopaedic doctor. (Tr. 41). On cross-exam nation
Claimant testified she reported for work the follow ng day and
wor ked ten hours. (Tr. 68).

On April 30, 1998, Claimant went to Dr. Guidry, an
orthopaedic surgeon in Houmg, Loui siana, for conplaints
associated with her | eft shoulder. (Tr. 41-42; CX-1, p. 3). On
a nmedi cal history questionnaire, she reported she did not answer
the questions “where did it occur” and “how did the
accident/injury happen” because she had “no i dea what was going
on.” (Tr. 43, 74-75; CX-1, p. 2). She “imagine” she was told
during orientation with Enployer that all injuries or accidents
must i mredi ately be reported. (Tr. 80). She confirnmed she told
Dr. Guidry about her prior nmedical treatment by Dr. Pitre. (Tr.
43). Dr. Guidry ordered x-rays and an MRl for Claimant. On the
medi cal history questionnaire, Claimnt explained she answered
“No” to never having had any prior problems with her shoul der
because she consi dered her shoulder to be part of her arm (Tr.
42; CX-1, p. 2). She further explained her bursitis was in the
shoul der bl ade on her back. (Tr. 43). C aimnt noted the pain
in her armbefore April 21, 1998 was “nuch different” than the
pain after that date because after April 21, 1998, the pain
radiated into her arm down to her hand and up the back of her
neck instead of being localized in the shoul der blade area.
(Tr. 50).
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On May 27, 1998, Claimant confirnmed she was seen by the
medi ¢ at Enpl oyer’s shipyard for a “cervical strain.” (Tr. 59;
EX-11). She was adm nistered Motrin for her pain. (Tr. 60; EX-
6) .

On June 8, 1998, Claimant explained to Bill Underwood,
Empl oyer’s director of personnel, that she needed a two-week
personal |eave of absence from work due to her pain. M.
Under wod approved the two-week |eave of absence. (EX-9).
Claimant told M. Underwood she had hurt her neck but did not
know “where it cane from” (Tr. 44-46, 72). After receiving
the results of the MRI, Dr. Guidry explained to Cl ai nant she had
a herniated disc, so he ordered an EMG The EMG i ndicated
Cl ai mant had a pinched nerve. (Tr. 44).

On June 18, 1998, Dr. @uidry restricted Claimnt from
working. (Tr. 44, 69). That sanme day, Claimant filed her claim
for workers’ conpensation benefits fromEnpl oyer. She stated on
the formthat her accident had occurred when she was carrying
angle iron, floor plates and ceiling tracks and the follow ng
day, she had nunbness in her left armand tightness in her neck.
(Tr. 47-48; EX-15). Claimnt acknow edged she had never told
anyone at Enpl oyer’s shipyard that she consi dered her condition

to be work-related until she discussed her synptons with a
friend and realized the severity of her injury was due to having
carried angle iron on her shoul ders at worKk. She stated the

only heavy thing she ever carried on her shoulder was angle
iron. (Tr. 48-49). She confirmed she was not involved in any
accidents or injuries outside of work from the tinme she was
hired with Enployer until April 21, 1998. (Tr. 49).

After the EMG Dr. Guidry referred Claimnt to physical
t herapy which did not inmprove her conplaints. Dr. Guidry then
recommended surgery but Clai mant was unable to have surgery as
she did not have any insurance. (Tr. 53). Clainmant reported
she has paid her nedical bills without assistance frominsurance
whi ch ended in July 1998. (Tr. 52).

Claimant testified prior to taking the two-week | eave of
absence on June 8, 1998, she had “a | ot” of m ssed work for non-
medi cal reasons. Specifically, she explained that her
supervisor had given her time off from work to repair water
pi pes at her house. She testified she nmssed “a lot of tine in
March 1998” due to having the flu and because of nenstrual
probl ens. She denied any mssed work from February 1998 to
April 20, 1998 for shoul der, arm or neck problens. (Tr. 78).
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She confirmed on March 26, 1998 her supervisor sent her to
M. Underwood and she was written up for excessive absences.
She was then informed that her next un-excused absence or
tardi ness would result in her termnation. (Tr. 46, 77; EX-10).
Before April 21, 1998, Claimnt confirmed she never had any
probl ens carrying out her job duties. (Tr. 84). Clainmnt did
not quit her enmploynent with Enpl oyer and has never received a
term nation notice from Enpl oyer. She quit returning to work
when Dr. Guidry told her not to return to work. (Tr. 52, 75).

Si nce she has left work with Enployer, Claimnt worked as
a bartender at Northside Daiquiri in Golden Meadow, Loui siana,
and earned about $120 per week from July 1998 to August 1998.
(Tr. 53-54, 75). She next worked at Steve's Pub in Galliano,
Loui si ana, and earned $175 per week from August 15, 1998 to
Novenmber 5, 1998. (Tr. 75). She again worked for Northside
Dai guiri from Novenmber 9, 1998 to March 25, 1999, and earned
$135 per week. (Tr. 76). She | ast worked for Ni ght Deposit
from April 8, 1999 to May 27, 1999, and earned $200 per week.
(Tr. 76). She confirmed Dr. Guidry initially allowed her to do
this work as there was no heavy lifting involved. She stopped
working on Dr. Guidry’s recommendati on when she observed it was
difficult for her to work considering the medicine she was
t aki ng. She has not worked since May 1999. (Tr. 54). C ai mant
has not been exam ned by Dr. Guidry since Fall 2000. (Tr. 55).

Claimant testified she went to Chabert Orthopaedic Clinic
i n Houma, Louisiana, and asked for a doctor referral. (Tr. 56).
She was referred to Dr. Radcliff, a neurosurgeon at Charity
Hospital in New Ol eans, Loui siana. (Tr. 55). Dr. Radcliff
ordered a second MRl and recomrended surgery. She confirned she
was al so exam ned by Dr. Sweeney at Enployer’s request. (Tr.
56) .

Cl ai mant reported she had a surgical fusion performed at the
C5-6 level on January 30, 2001, and is still under Dr.
Radcliff’s care. She confirmed since Dr. Guidry took her off
work in 2000, no doctor has told her that she can return to work

of any kind. She also has not received any workers’
conpensati on. She is receiving Medicaid benefits and food
st anps. (Tr. 57). She confirmed her armis still nunb even

after the surgical fusion. (Tr. 87).

On Decenber 13, 1999, Claimant stated the police searched
her house and found “sonme nedi cati on that was not m ne, that was
for a friend that had gave ne some of his nedicine, and then
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t hey found paraphernalia and | had a 17-year-old living with nme
at the time, so they got me for contributing to a juvenile.”
(Tr. 58). She had a pre-trial intervention and was put on one-
year unsupervi sed probation, which ended February 3, 2001, six
hours of community service and a $240.00 fine. (Tr. 58-59).

Claimant confirmed she has net wth Carla Seyler, a
vocational rehabilitation specialist, about finding work. She
testified she is willing to work with Ms. Seyler to find work
when her doctors release her to work. (Tr. 60).

Donal d Joseph Cheram e

M. Cherame testified he currently works in safety-
envi ronnent al - qual i ty-production with Bollinger Shipyards. (Tr.

91). He is a licensed energency nedical technician and a
surgical technician. (Tr. 101). 1In 1998, he was the medic and
wor kers’ conpensation director at Enployer’s shipyard. As
Empl oyer’s medic, M. Cheram e reported he would tend to the
injuries or illnesses of Enployer’s workers. (Tr. 91). He
confirmed he was responsible for reporting any injuries to the
Departnent of Labor. (Tr. 102). He confirnmed any time an

enpl oyee reported any kind of injury or physical conplaint, he
woul d conplete a nedic authorization form [|If any medications
or treatnents are required, then a Daily Shipyard D spensary
Formis completed also. (Tr. 103). He held this position with
Enmpl oyer for “eight, nine years.” (Tr. 102).

M. Cheram e confirmed he knew Cl ai mant as she wor ked for
Enpl oyer as a roustabout and in the carpentry crew and she cane
into his office on several occasions for treatnment. (Tr. 91).
He noted Cl ai mant had been cleared by Dr. Blanchard in a pre-
enpl oynent  physi cal exam nation and functional capacity
assessnment, which tests a prospective enployee’s ability to lift
and carry itens, to work as a roustabout. (Tr. 105).

He confirmed he wote a letter to Steve Smth of Lamorte
Burns, the adjuster in this matter, on June 25, 1998, and st ated
Claimant “periodically visited the nmedic’'s office on several
occasions dating back to February 1998, conplaining of pre-
existing left shoulder and cervical problens.” (Tr. 92, 102;
EX-7). He further confirmed he specifically recalled Clainmant
nmenti oned she had neck problenms prior to April 20, 1998. (Tr.
93). He testified he told Claimant’s supervisors and M.
Underwood t hat Claimant should not be lifting anything heavy.



-10-
(Tr. 104).

M. Cheram e did not know why there were no entries in the
Daily Shipyard Dispensary fornms or why there were no nedic
aut horization passes from February 1998 regarding Claimnt’s
pre-existing |left shoulder and cervical problens. (Tr. 103).
He noted an accident report is not conmpleted for a non-work-
related injury. (Tr. 99).

On March 12, 1998, Claimant was seen by M. Cheranie for a
pre-existing |eft shoulder strain. (Tr. 93-94, 97). M.
Cheram e acknow edged that the Daily Shipyard Di spensary Log of
Claimant’s left shoulder strain fails to mention it as “pre-

existing.” (Tr. 106-07; EX-6). The nedic authorization pass
indicates Claimant’ s | eft shoul der strainis pre-existing. (EX-
11). He marked “pre-existing” on the medic authorization pass

because Claimant told himthat her injury was prior to her work
with Enployer. (Tr. 95). On March 26, 1998, Claimnt visited
the nmedic conplaining of anxiety. (EX-6). On April 13, 1998,
she visited the nmedic conplaining of hypertension. (Tr. 108;
EX- 6) .

On April 21, 1998, Clainmant visited the medic conpl aining

of anxiety. (EX-6). M. Cheram e stated Clai mant woul d have
been cleared by the nmedic’s departnment to | eave the shipyard and
go to the enmergency roomon this day. (Tr. 98, 109). However,

Claimant did not tell M. Cheranie she was planning to go to the
emergency room and M. Cheram e testified he did not consider
Claimant’s situation to be an energency. (Tr. 117-18). M.
Cheram e confirmed Clai mant never conplained of a work-rel ated
injury. (Tr. 98).

On May 27, 1998, Cl ai mant was seen for a cervical strain and
adm ni stered Motrin. A nmedic authorization pass was issued with
conplaints of a pre-existing “neck, cervical strain.” (EX-11).
M. Cheram e enphasi zed Cl ai mant told hi mthat she had hurt her
neck prior to working for Enployer. (Tr. 95, 98, 114). He
testified Clai mnt had i nfornmed hi mshe had been exam ned by Dr.
Guidry for her neck conplaints. (Tr. 112).

M. Cherame testified it was his responsibility to inquire
of Enployer’s workers when they sought nedical assistance
whet her their synptons were job-related. He asked Cl ai mant “if
she was picking up sonething too heavy that woul d aggravate her
neck or her shoulder, and she said no, she always had the
burning in her shoul der that woul d radi ate down her arm And
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al so stressed to her that it mght be a nore serious problem
than she probably thinks it is with her shoulder, | told her
t hat she should go back and get her neck checked out because a
ot of times you feel it in the arm or the shoulder and it’'s
really comng fromthe bul k of the problemw th the neck.” (Tr.
116-17). M. Cheram e enphasized Clainmant came to the medic
several times for WMtrin but only the My 27, 1998 Daily
Shi pyard Di spensary Log indicates Claimnt received Mtrin.
(Tr. 114-15).

M. Cheram e confirmed no acci dent report was ever conpl et ed
by Claimant until June 18, 1998 when he received a work-rel ated
accident report. (Tr. 100). After Claimant filed her accident
report, M. Cheram e testified he conducted a safety or acci dent
i nvestigation and spoke to one of Claimant’s co-workers and two
foreman. He inquired whether Cl aimant was having any probl ens
with her arm shoulder or cervical area while on the job and
reported all three enpl oyees deni ed Cl ai mant ever conplained to
t hem about any conplaints related to her arm shoul der or

cervical area. (Tr. 112-13). He noted the results of the
safety or accident investigation should be at Enployer’s
shi pyard. (Tr. 114). No accident or safety report was ever

submtted as an exhibit to the instant record.
Bill Underwood

M. Underwood testified he is personnel director wth
Enpl oyer and has held that position for “about four years.”
(Tr. 119-20). He testified his duties include hiring, firing,
repri mands, enployee training, performng manual interviews,
background checks, orientation and “a little with the safety.”
M. Underwood reported all enployees at Enployer’s shipyard are
instructed during their job orientation that they are to
i medi ately report any on-the-job injuries. (Tr. 123). He also
receives the nedical reports from pre-enploynent physical
exam nati ons. (Tr. 127). M. Underwood confirnmed he knows
Cl ai mant and she was given a pre-enploynment physi ca
exam nati on, which she passed. (Tr. 120, 127).

M . Underwood verified he had repri manded Cl ai mrant on March
24, 1998 for mssing time by means of a disciplinary action
report. He personally informed Clai mnant she woul d be term nat ed
i f she had anot her unexcused absence. (Tr. 121, 128; EX-10).
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In April and May 1998, Cl ai mant m ssed sonme ampunt of tine
inatotal of 14 days. M. Underwood reported Cl ai mant may have
nm ssed t he whol e day, a half-hour or 15 m nutes. (Tr. 129). He
acknow edged Claimant did in fact mss sone tinme after she was
reprimanded in March 1998. He testified she was term nated but
he did not know the date of her term nation. (Tr. 130). He
observed this information should be in Claimnt’s personnel
file. (Tr. 131). After reviewng Claimant’s personnel file,
M. Underwood testified there was nothing in her personnel file
to indicate she was term nated. He stated he “just thought she
was termnated.” (Tr. 133). He reported if Clainmnt were not
term nated, her status would be “out on workers’ conpensation,”
regardl ess of whether she were actually receiving benefits.
(Tr. 134).

On June 8, 1998, M. Underwood testified Clai mant requested
a personal, wunpaid two-week |eave of absence for allegedly
hurting her neck in “activities outside the work environnment.”
(Tr. 122; EX-9). He noted Claimant did not indicate how she
hurt her neck. (Tr. 123).

M. Underwood acknowl edged he had witten a |letter on June
25, 1998, to M. Cheram e explaining Clainmant’s m ssed work. He
noted the letter indicated Claimnt m ssed 13 days out of 20
schedul ed days of work in February 1998. He confirmed he did
not know why she nmi ssed those days. In March 1998, she m ssed
12 days out of 22 schedul ed days. He did not know why she
m ssed those days. (Tr. 120-21, 128; EX-8). He noted Cl ai mant
had ni ne excuse slips fromdoctors fromJanuary 1998 t hrough May
1998. (Tr. 129).

M. Underwood confirmed Claimnt’'s position with Enployer
was classified as “very heavy work” as it “involves repetitive
sequences, required bal ancing, stooping, kneeling, et cetera.”
Cl ai nant “woul d exert force on occasion in excess of 100 pounds
and/ or in excess of 50 pounds of force frequently.” (EX-23, p.
6). He reported she was cl eared by the shipyard s own physician
for very heavy work at Enpl oyer’s shipyard. (Tr. 131-32).

When Cl ai mant began working for Enployer, M. Underwood
reported she was earning $7.50 per hour. On February 2, 1998,
she received an increase to $7.75 per hour and on June 8, 1998,
she received an increase to $8.45 per hour. (Tr. 125). M.
Underwood testified Clai mant never earned $8. 45 per hour because
she never worked passed June 8, 1998. M. Underwood reported
Cl ai mant earned $3,800.47 from January 26, 1998 to April 20,
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1998 and earned a total of $5,724.39 during the tinme she worked
for Employer from January 26, 1998 to June 7, 1998. (Tr. 126;
EX-17, p. 1).

The Medi cal Evi dence
Camlle C. Pitre, MD

Dr. Pitre, a board-certified famly practioner, testified
by deposition on February 14, 2001. (EX-4, p. 7). Dr. Pitre
has been Claimant’s fam ly physician since May 1994 and has
treated her for chronic anxiety since January 1995. (EX-4, p.
8). Dr. Pitre confirmed Claimnt has taken Valium for her
anxi ety since she was 16 years old. (EX-4, p. 9).

Dr. Pitre observed Clai mant had requested in June 1996 a
prescription of som, a nuscle relaxant, for pain related to her
pelvis, which had been broken “years ago,” and had been
exacerbated by increased painting and wal |l papering. (EX-4, p.
11). Dr. Pitre testified that on February 27, 1997, C ai mant

reported pain and nuscle spasmin her shoulder. Dr. Pitre did
not conduct a physical exam nation of Clainmnt. She prescribed
Val ium and Fl exeril, a nmuscle relaxant, to Claimant. (EX-4, p.

14). Dr. Pitre continued to treat Claimnt for chronic | ow back
pain until June 16, 1998. (EX-4, pp. 16-18). C aimnt called
Dr. Pitre's office on May 7, 1998, and was given a refill of
sonm. Dr. Pitre noted Claimnt never conplained of any new
injuries. (EX-4, pp. 17, 19).

On June 16, 1998, Claimant reported she had been carrying
angle iron at work on April 20, 1998, and experienced pain in
her left neck and nunbness and tingling in her left arm
Cl ai mant stated she had seen two physicians, Dr. Gary CGuidry,
who di agnosed a ruptured disc in her neck, and Dr. Trahan, a
neurol ogi st, and she had underwent an EMG.  Clai mant noted the
Valium and Soma were helping her but she was experiencing
i ncreased pain. (EX-4, p. 18).

On Novenber 11, 1998, Dr. Pitre exam ned Clainmnt for
conpl aints of “lots of neck spasm and headache.” (EX-4, pp. 19-
20). Claimant called in for refills of Valiumin Decenmber 1998
and January 13, 1999. On February 18, 1999, she called in for
refills of Lortab. (EX-4, p. 20). Dr. Pitre exam ned Cl ai mant
on February 23, 1999, and refilled her prescriptions of Valium
and Lort ab. Dr. Pitre noted other physicians had diagnosed
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Claimant with a left shoulder strain. Claimnt called in for
Lortab refills on April 13, 1999 and May 10, 1999. (EX-4, pp.
21-22).

Dr. Pitre nonitored and provided nedication to Clai mnt
continuously through April 11, 2000, for pain and anxiety
synptons. (EX-4, pp. 22-25).

On April 20, 2000, Dr. Pitre exam ned Cl ai mant and not ed she
had seen Drs. Guidry and Trahan and had been di agnosed with a
herniated disc at the C5-6 |evel. Cl ai mant conpl ai ned of
headaches, |eft neck aching, left arm pain and weakness in her
| eft hand. (EX-4, p. 26). Since she no |onger had insurance,
Cl ai mvant asked Dr. Pitre for assistance in placenent in a
charity nedical system (EX-4, p. 27). Upon physi cal
exam nation, Dr. Pitre observed Cl ai mant had decreased range of
motion in her neck with pain through testing and there was
weakness in her left hand conpared to her right. Her deep
tendon refl exes were symmetrical bilaterally and there was no
cyanosi s, clubbing or edenma. Dr. Pitre diagnosed cervical disc
di sease with “neuropat hy/radi cul opathy” and referred Cl ai mant to
an orthopedi st. (EX-4, p. 57). She recomended Cl ai mant
continue her medi cations and prescri bed Sonata for her insomi a.
Dr. Pitre also faxed a referral to Chabert Medical Center, which
is a charity nedical center. (EX-4, pp. 27-28).

Dr. Pitre exam ned Claimnt on July 6, 2000 for conplaints
associated with her left shoulder. Claimnt reported she could
not renmove her shirt because of spasmand could not tolerate the
medi cati on, Neurontin. She further reported the som was
wor ki ng better for spasmthan Valium (EX-4, p. 30). Dr. Pitre
di agnosed | eft shoul der spasm and prescribed sona. (EX-4, p.
31).

On August 21, 2000, Dr. Pitre exam ned Claimant after she
had fallen down sone steps and was conpl aining of |eft arm pain
and bruising to her left side. Cl aimnt was unable to nove her
el bow and coul d not raise her |eft armabove horizontal. (EX-4,
p. 31). Clainmnt denied any swelling at the time of this new
injury and stated the pain was different than her old pain. Dr.
Pitre diagnosed left armpain, left side pain with contusion and
a strain secondary to this fall down the stairs. (EX-4, p. 32).

Dr. Pitre exam ned Cl ai mant again on July 1, 2000, for pain
in her lower pelvic region. Claimnt reported the Lortab was
not hel ping her pain so she requested a change to Percocet.
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Cl aimant also stated she had surgery scheduled for Decenber
2000. (EX-4, p. 33).

On Decenber 12, 2000, Dr. Pitre exam ned Claimant for the
final time for pain in her right |ower quadrant which radiated
into her right groin. Claimnt reported she was to have neck
surgery on Decenmber 19, 2000. (EX-4, pp. 34-35).

Dr. Pitre confirnmed that Claimnt had a chronic anxiety
di sorder, chronic back pain and a | eft shoul der problem before
April 20, 1998. She further confirmed Claimant’s activities
wal | papering and painting exacerbated her pain associated with
t hese problems. (EX-4, pp. 35-36).

Dr. Pitretestified Claimant first conpl ai ned of pain in her
shoul der on February 27, 1997 and di d not make anot her conpl ai nt
of pain in her left shoulder until June 16, 1998. (EX-4, pp.
38-39). Prior to June 1998, Clai mant never conpl ai ned of neck
pai n, headaches, |eft arm weakness and |eft hand weakness or
radiating arm pain. (EX-4, pp. 39-40). C aimant never rel ated
her conplaints to a work injury. Dr. Pitre confirmed she would
defer to Drs. Guidry and Trahan regarding the etiology and
treatment of Claimant’s cervical spine conplaints. Dr. Pitre
opi ned Cl ai mant has not abused t he vari ous nedi cati ons whi ch she
has been prescribed during the duration of her treatnent with
her. (EX-4, p. 40). Dr. Pitre believes Claimnt has been
truthful in relating her conplaints to her during the course of
her treatnment. (EX-4, pp. 42-43).

Enpl oyer’ s Medi c Aut hori zati on Forns

On March 12, 1998, Claimnt was |isted as a roustabout and
conplained of a “left shoulder strain ‘pre-existing’” and was
gi ven atropine. On May 27, 1998, Claimant was listed as a
carpenter’s hel per with conplaints of neck pain which was “pre-
existing.” These two nmedic authorization forms are the only
medi ¢ aut horization forms in the instant record. (EX-11).

Lady of the Sea General Hospital - Emergency Depart ment
Claimant was admtted to the energency departnent at Lady

of the Sea General Hospital in Galliano, Louisiana, on April 21,
1998 at 1:00 p.m The Nurse’s Note states:
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Patient into ER [conplaining of left] anterior chest
pain radiating to [left] arm [and] “tightness” to
[l eft] neck onset this [nmorning] continuous but [high]
intensity [at] tines. Descri bes episodes as sharp
initially then pressure-type pain. Has had epi sodes
[last 8 nonths] on and off but nore episodes this
nont h t han usual .

(EX- 14, p. 2).

Claimant’s “chief conplaint” according to the attending
physi ci an’s notes was “conpl ai ns of chest pain off and on for 8

nont hs today . . . describes pain as sharp . . . like.” (EX-14,
p. 3).

An x-ray of Claimant’s chest was performed on April 21
1998, which was interpreted as nornal. (EX-14, p. 11).
Cl ai mant was di agnosed as “chest wall pain (non-cardiac).” (EX-
14, p. 3).

Gary CGuidry, MD.

Dr. Guidry, a board-certifiedorthopaedi c surgeon, testified

by deposition on February 28, 2001. (CX-5). He initially
exam ned Claimnt on April 30, 1998 for conplaints associ ated
with her |eft shoul der. Cl ai mant reported she had never had
this problem before. (CX-5, p. 6). Dr. Guidry confirnmed

Claimant told him she was receiving her nedications from Dr.
Pitre in Galliano, Louisiana. (CX-5, p. 28). She indicated she
injured her Ileft shoulder on April 21, 1998, but did not
i ndi cate where or howthe accident occurred. (CX-1, p. 2; CX-5,

p. 7).

During the physical exam nation, Claimnt reported she had
sone anterior shoul der and neck pain after beginning work as a
carpenter’s hel per with Enpl oyer. The exam nation revealed mld
spasm in her neck with a good normal range of nmotion and a
normal neurol ogic exam (CX-5, p. 7). Dr. Guidry noted
Claimant had full range of motion in her shoulder with no
crepitus, or “popping and cracking” sonetines associated wth
shoul der nmovenent. X-rays of her neck and shoul der were within
normal limts. He felt her pain was comng from her neck and
radiating into her shoulder. He then ordered an MRI. (CX-5, p.
8) .
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Dr. Guidry observed Claimant’s pain was neuritic in nature,
referring into her l|left upper extremty. He explained she had
pain froma pinched nerve. (CX-5, pp. 7-8). After being asked
whet her an individual with a pre-existing herniated cervical
disc at C5-6 would experience shoulder and neck pain from
perform ng heavy manual |abor, Dr. Guidry stated “they may well
have that synptom correct.” (CX-5, p. 8).

On May 14, 1998, Dr. Guidry exam ned Cl ai mant and anal yzed
the results fromher M. (CX-5, p. 8). He noted | eft-sided
disc herniation at the C5 | evel which was significant enough to
cause sonme ventral or anterior cord conpression. Because of her
continued synptons in her |eft arm and upper extremty, he
recommended she have an EMG perforned. (CX-5, p. 9).

Dr. Guidry observed the MRl findings indicated there was
evidence of degenerative disc disease along with a disc
herniation. (CX-5, p. 10). Dr. Guidry opined the herniation
i ndi cated sonme type of trauma. He noted a cervical MRl will
nost often show sonme evidence of degeneration. “But in ny
opinion, the herniated disc to the left probably represents a
traumati c epi sode. Most often cervical disc disease manifests
by single traumatic episode to cause the disc to rupture. I
don’t have a specific single traumatic episode in [Clainmnt’s]
case. She did not tell me she lifted sonmething. She nust have
told the tech who fills this out, but I don't have any details
on a lifting injury.” Dr. Guidry confirmed Clai mant probably
had a pre-existing degenerative disc problemin her neck and a
specific event may have caused her diseased disc to rupture.
(CX-5, p. 11).

Dr. Guidry further noted if the findings in Claimnt’s neck
were due solely to degenerative changes, “it’s often the case
where you’'ll have changes at nore than one level.” As she had
degenerative changes at only one level with a rather “sizeable
protrusion,” he confirnmed it is nore |likely than not that the
disc herniation is the result of sonme traumatic event
superi nposed on a degenerative condition. (CX-5, p. 26). Dr
Guidry testified it is not possible from the MI alone to
det erm ne when Cl ai mant devel oped her condition. (CX-5, p. 12).

Dr. Guidry reported a broad-based central and |eft
paracentral disc herniation of the protrusion type at the C5-6
level, resulting in mld ventral cord conpression, renders
synptonms of neck pain, headaches, pain referring in the left
upper extremty, perhaps sone nunbness and perhaps sone
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weakness. (CX-5, pp. 12-13). He reported this condition
“coul d” cause | eft armnunbness, |left armor hand weakness, pain
radiating into the left arm tightness on the left side of the
neck and posterior |left shoulder pain. (CX-5, p. 13).

Dr. Guidry remarked the EMG fi ndings were “relatively mld
and are indicative of pathology involving the left C6 root. ”
He asked Dr. Trahan, the neurol ogi st who conducted the EMG how
long Claimant’s condition had been there and he could not
remenber what the neurologist told him He reported Dr. Trahan
usually records |ongstanding, or chronic, problens in his
report. (CX-5, p. 14). Although, he would defer to Dr. Trahan
as to the length of tine of Claimant’s condition. Dr. CGuidry
further noted it can take as |long as six weeks for physiol ogic
changes in the nerve root to be detected on an EMG study. (CX-
5 p. 15).

Dr. Guidry confirmed he restricted Claimant from work on
June 18, 1998. An August 12, 1998 note indicates Claimant told
Dr. Guidry shortly after begi nning work as a carpenter’s hel per,
she experienced anterior shoul der and neck pain. (CX-5, p. 16).
Assumi ng Cl ai mant had no prior neck problens before working as
a carpenter’s hel per, he opined her conplaints were related to
her work as a carpenter’s helper. (CX-5, pp. 16-17, 25).

On February 4, 1999, Dr. @Quidry exam ned Claimnt for
conpl ai nts of neck pain. She reported she had no intervening
trauma since August 1998 and had been working as a barmid.
Physi cal exam nation revealed mld spasmin her neck with mld
limtation of notion which was about 80 percent of normal. He
prescribed Lortab for her pain. (CX-5, p. 17).

Dr. Guidry testified Claimant told himon March 4, 1999 she
had quit her job as a bartender because of her neck pain. (CX-
5 p. 20). He took her off of all work at that time. (CX-5, p.
21).

On April 28, 1999, Dr. Guidry wote Claimnt recomrendi ng
she not perform “full time” work. (CX-1, p. 7). He explained
she should not perform heavy |lifting but he opined she could
work part-time as a barmai d passing out drinks with no overhead
work. (CX-5, pp. 18-20). On June 30, 1999, Dr. Guidry reported
Clai mvant was tenporarily totally disabled and restricted her
fromall work due to her neck pain. (CX-5, p. 21). Dr. Guidry
reiterated Claimnt cannot perform “full-time work at this
point” in a letter on Septenmber 8, 1999 “for food stanp
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purposes.” (CX-1, p. 10; CX-5, pp. 21-22). He was not aware
she had neck surgery in January 2001. (CX-5, p. 22).

Assumi ng there was a solid fusion, Dr. Guidry estimated a
patient could return to |ight duty work about two nonths post-
operatively and would reach maxi num medi cal inprovenment about
six to eight nonths post-operatively. (CX-5, pp. 23-24). He

would place a ten-pound lifting restriction on her post-
operatively. (CX-5, p. 24). As for permanent physical
restrictions at the time of maxinum nedical inprovenment, he

woul d place a 25-pound lifting restriction on Claimnt. (CX-5,
pp. 24-25).

Assum ng Cl ai mant had bursitis? in her | eft shoul der before
she began working for Enployer, Dr. Guidry observed bursitis
does not cause any type of cervical disc di sease or degenerative
condition and he would not relate the left shoulder bursitis in
any way to Claimnt’s neck problenms. (CX-5, pp. 29-30).

Dr. Guidry confirnmed Claimant’s activities of carrying angl e
iron up and down stairs for several hours on April 20, 1998,
whi ch caused her neck and arm pain, would have aggravated any
pre-existing degenerative disc disease. (CX-5, pp. 34-35). He
stated given the size of Claimant’s disc herniation, he would
expect some conplaints of pain to be present sonetime in close
proximty to the time the disc ruptured. (CX-5, p. 32).

John Sweeney, M D

Dr. Sweeney, a board-certified orthopaedic surgeon with a
certification in hand surgery, testified by deposition on
February 12, 2001. (EX-2). He exam ned Claimant at the request
of Enployer/Carrier’s counsel on October 19, 2000 after
reviewi ng the notes of Dr. Pitre from 1998, a May 28, 1998 EMG,
a May 5, 1998 MRI and the notes of Dr. Guidry from April 1998.
(EX-2, p. 5; EX-3, p. 47).

Dr. Sweeney testified he agreed with the radi ol ogists’
assessnment of the May 5, 1998 MRI which indicated “there is
evidence of degenerative disease primarily of C5/6 that is

2 Dr. @uidry explained bursitis is an inflammtion of the
bursa, which are fluid-filled sacs, between the nuscles and
joints. He stated bursitis of the shoul der woul d be rel ated
to repetitive overhead work. (CX-5, p. 29).
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characterized by a central and |left paracentral herniation of
the protrusion type, which results in mld left ventral cord
i npi ngenent .” (EX-2, pp. 5-6). He expl ained degenerative
di sease in the cervical spine is “a process of wear and tear,
with progressive loss of the disc and its ability to absorb
shock and to provide notion, and then a series of things that
occur, such as bone spurs around the surrounding joints.” (EX-
2, p. 7). He further explained degenerative disc disease is a
chronic situation which usually arises fromthe natural aging
process. He noted sonetinmes a traumatic event can accelerate
it. In Claimant’s case, Dr. Sweeney reported the MRl findings
were nost characteristic of degenerative changes, and not from
an acute accident, due to the appearance of the disc. (EX-2, p.
8) .

Dr. Sweeney noted one nethod used to determ ne how | ong a
disc herniation has been present is to ascertain when the
synptons began. Dr. Sweeney agreed synptons of C5-6 herniation
on the left include pain or weakness in the left arm and |eft
hand. (EX-2, p. 9). He also noted left-sided neck pain is
anot her synptom of C5-6 |eft-sided herniation. (EX-2, p. 10).

Dr. Sweeney confirnmed that it is possible to determ ne from
a history when synptonms began if a particular situation or
pat hol ogy was aggravated. (EX-2, p. 10). He observed C ai mant
told him she had chronic severe problens with her head, neck,
arm and shoul der since April 1998. She stated she did not have
a specific injury but began having disconfort in her shoul der
and neck a short tinme after beginning to work for Enployer. She
further stated her pain had worsened and she had weakness and
nunbness in her left arm (EX-2, p. 11). Clainmant provided a
hi story which included a pelvic fracture and recurrent bursitis
and pain in her left shoulder but she denied any problenms with
her neck and arm before April 1998. (EX-2, p. 12). Based on
this information, Dr. Sweeney testified it would be logical to
conclude Claimnt had an exacerbation of her pre-existing
degenerative disc disease in April 1998. (EX-2, pp. 12-13).

Dr. Sweeney di agnosed Cl ai mant with cervical radicul opat hy,
chronic secondary degenerative disc disease with C6 root
conpression based on the objective findings. Based on
Claimant’s long trial of conservative treatment, Dr. Sweeney
opi ned she was a candidate for cervical fusion surgery and
referral to a neurosurgical opinion fromCharity Hospital in New
Ol eans, Loui si ana. (EX-2, p. 13). Dr. Sweeney opined the
etiology of her disc radiculopathy was related to the
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degenerative disc disease and not from an acute pathol ogy as
there was no traumatic event which Claimnt could relate to
cause her neck problems. (EX-2, p. 14).

After reading the Nurses’ Notes fromthe April 21, 1998 Lady
of the Sea General Hospital Energency Departnment, Dr. Sweeney
stated it would be reasonable to presunme that Clainmnt had
degenerative disc disease at the C5-6 | evel eight nonths before
April 21, 1998. (EX-2, p. 15). Dr. Sweeney acknow edged this
information contradicts the informati on provided by Cl ai mant as
to when her left arm and hand weakness began. (EX-2, p. 17).
Dr. Sweeney confirned that Claimant’s conplaints of nore
“epi sodes” in April 1998 “than usual” is not consistent with an
acut e exacerbati on of degenerative disc disease. (EX-2, p. 37).

Dr. Sweeney testified it is nmore probable than not that
Cl ai mant had degenerative disc disease at C5-6 eight nonths
prior to April 21, 1998. He stated if Cl ai mant has degenerative
di sc disease at the C5-6 | evel, he would expect Clai mant to have
increased synptons if she perfornms heavy manual | abor all day.
(EX-2, p. 16). Dr. Sweeney opined, based on his evaluation of
Cl aimant, the medical records from Lady of the Sea Hospital
Claimant’s testinmony, the MR report and the absence of a
hi story of a traumatic event, that Claimnt’s degenerative disc
di sease at the C5-6 level is chronic and pre-existing as of
April 1998 and not related to a traumatic event or an
aggravati on. (EX-2, pp. 17-18). Dr. Sweeney concl uded that
Clai mant’ s need for cervical surgery is not related to work she
performed on April 21, 1998. (EX-2, p. 18).

Dr. Sweeney opined barring any surgical conplications for
“l ess-than-usual recovery events,” a patient can return to |ight
duty work with a cervical collar within a few weeks after neck
surgery. (EX-2, p. 19). When asked to assune that Clainmant
sustained a cervical condition at work or aggravated a pre-
exi sting condition at work on April 21, 1998, and prior to April
21, 1998, she had a chronic back problem chronic anxiety
di sorder, chronic |eft shoulder bursitis, and a prior fracture
of the sacrum and pelvis, he confirmed Claimnt’s current
disability is materially and substantially greater because of
her pre-existing condition than her disability would have been
from her cervical condition alone. (EX-2, p. 20).

On cross-exam nation, Dr. Sweeney observed |eft shoul der
bursitis can result from the overhead work associated with
wal | paperi ng. He noted bursitis in the left shoulder rarely
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causes neck pain. (EX-2, p. 23). Dr. Sweeney testified pain in
t he back of the shoulder is nore frequently related to cervical
problens than to bursitis problenms “because of the referral

pattern from the neck.” (EX-2, p. 26). Based on Claimnt’s
conplaints and the nedical records of Lady of the Sea Hospital,
Dr. Sweeney confirmed “it’s nore likely than not that she

sust ai ned at | east aggravati on of her prior cervical condition.”
(EX-2, p. 28).

Dr. Sweeney explained Claimant’s aggravation 1is not
per manent because “the min problem wth her neck is
degenerative disc disease. And | don’t have any evidence to

i ndicate that there was a new event that woul d have exacerbated
that or permanently affected that, other than her subjective
synptons, which | don’t believe would bear all of the strengths
of that opinion.” (EX-2, p. 29).

When asked to assunme that Claimant’s history is correct and
she had been carrying angle iron on a repetitive basis on April
20, 1998, Dr. Sweeney stated “in the absence of a denobnstrated
traumatic event, | would still stick with ny opinion that it’'s
nmore likely chronic.” (EX-2, p. 30). He continued “the act of
lifting something heavy without associated traumati c conponent,
| think, is not likely to have permanently affected the disc C5
and 6.~ He further noted "“a single-lifting heavy-lifting
epi sode can aggravate or cause disc pathology, but it’s not
i nsi dious an onset. Usually it’s a single event that the
patient recognizes as the main event; which, again, is not
consistent with what |I recorded.” (EX-2, p. 31).

Medi cal Center of Louisiana - Charity Hospital

Claimant was admtted to Charity Hospital in New Ol eans,
Loui si ana, on January 30, 2001, with a pre-operative diagnosis
of “herniated disc at C5-6.” An anterior cervical diskectony
and fusion at the C5-6 | evel was perfornmed that norning. (CX-6,
p. 25). She was discharged on January 31, 2001, and prescribed
Lortab “as needed for pain.” She was also given a cervical
collar to wear while awake. (CX-6, p. 23).

Cl ai mvant returned to Charity Hospital on February 13, 2001
for a followup exam nation. She stated the pain in her neck
and collar bone was relieved since the surgery, but she stil
had some pain in her shoul der. She was wearing her cervical
collar. She was told to continue wearing her cervical collar
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whi | e awake and was given a prescription of Lortab. (CX-6, p.
91).

The Vocati onal Evi dence

Carla D. Seyler

Ms. Seyl er, avocational rehabilitation counselor, testified
by deposition on February 21, 2001. (EX-24). She conducted an
initial vocational evaluation of Claimnt on February 9, 2001
and provided an anmended vocational evaluation on February 19,
2001, after neeting with Claimnt on February 16, 2001. Ms.
Seyl er based her vocational evaluation on her interview of
Cl ai mant, Clainmant’s deposition, the nmedical records of Charity
Hospital, Open MRI of Louisiana, Drs. Trahan and Pitre, Lady of
the Sea General Hospital, South Lafourche Rehabilitation
Service, Houma Orthopedic Clinic, Enployer’s accident report and
Claimant’s tax returns. (EX-13, p. 1; EX-24, p. 7).

I n her | abor nmarket survey report of February 9, 2001, M.
Seyler first identified a position with Wal-Mart in Galli ano,
Loui siana, as an optician earning $6.00 to $6.50 per hour.
Lifting was up to 10 pounds and there was no overhead reachi ng
or overhead lifting required. (EX-13, p. 4; EX-24, p. 8).

Ms. Seyler next identified a position with Piccadilly
Cafeteria in Houma, Louisiana, as a checker/cashier earning
$5. 15 per hour. The position was mainly sedentary with standi ng
and wal king occasionally throughout the day. There was no
lifting over 10 to 15 pounds and no overhead lifting or overhead
reaching required. (EX-13, p. 4; EX-24, p. 9).

A position as an answering service clerk with A-1
Answeri ng/ Medi cal Services earning $5.15 per hour was next
identified. This was a sedentary position with no overhead
lifting or overhead reaching involved. “The lifting should not
exceed 10 pounds.” (EX-13, p. 4; EX-24, p. 11).

Ms. Seyler identified a position with Terrebonne General
Hospital in Houma, Louisiana, of an unarmed security guard

earning “at |east $5.50 per hour.” The position required
patrolling a hospital and hospital grounds in order to guard the
area against theft, vandalism fire and illegal entry. The

applicant nust be eligible for conm ssion with Terrebone Parish
Sheriff's Ofice (i.e., have a clean police record). The
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position permtted alternating sitting, standing and wal king
with “no heavy lifting required. There is no lifting overhead
or reaching overhead. The individual nmust have the ability to
act quickly in enmergency situations and denonstrate authority
when needed.” (EX-13, p. 5; EX-24, p. 11).

Lastly, a position as an inside sal esperson with The Wor kout
Conmpany in Houma, Louisiana, was identified paying $6.00 per
hour plus conm ssion and bonuses. The position required giving
tours of a gymw th potential custonmers, show ng and expl ai ning

exerci se equi pnent. Alternating standing, wal king and sitting
is required. “It is not necessary to lift significant weight
usi ng the equi pnent during her denonstration. She will walk to
give tours of the facility. There is no overhead lifting or

over head reaching required.” (EX-13, p. 5; EX-24, p. 12).

Ms. Seyler also testified that Cl aimnt expressed an
interest in accounting and bookkeepi ng and she bel i eved Cl ai mant
could obtain an entry level position in that area and earn
bet ween $5. 15 and $6. 50 per hour. She reported Clainmant coul d
pursue retraining at Louisiana Technical College in Houm,
Loui siana, and thereafter, earn $8.40 in the Houma area
perform ng bookkeepi ng, accounting and auditing. (EX-13, pp. 8-
9: EX-24, p. 13).

After interviewing Claimnt, M. Seyler stated in her
February 19, 2001 addendum“l believe Ms. Danos is enployable in

any of the jobs | identified in nmy [February 9, 2001] report.
| believe her entry level wage earning capacity is $5.15 to
$6. 50 per hour in these jobs or other simlar.” (EX-13, p. 8;

EX-24, p. 13).
The Contentions of the Parties

Cl ai mant contends that Enpl oyer was given tinmely notice of
her injury within 30 days of Claimnt becom ng aware of the
connectivity between her job and her injury. She further
contends she is tenporarily and totally disabled from June 8,
1998 and continuing after she sustained a new injury to her
cervical spine on April 20, 1998. She further argues she is
entitled to continuing nedical benefits and all unpaid nmedical
bills and her average weekly wage is $350.92 under Section
10(c).
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Enpl oyer/ Carrier, on the other hand, initially contend that
Claimant’ s cervical condition pre-existed her alleged April 20,
1998 wor kK acci dent with Empl oyer. Enpl oyer/ Carri er
alternatively argue Claimant failed to give tinmely notice to
Enpl oyer pursuant to Section 12(a). Enployer/Carrier next argue
Clai mant’ s average weekly wage under Section 10(c) is $316.70
and suitable alternative enploynent has been established.
Alternatively, Enployer/Carrier assert they are entitled Section
8(f) Special Fund relief because of Claimnt’s nunmerous pre-
exi sting medical conditions.

I'V. DI SCUSSI ON

It has been consistently held that the Act nmust be construed
liberally in favor of the claimant. Moris v. Eikel, 346 U S.
328, 333 (1953); J.V. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Cir. 1967). However, the United States Supreme Court has
determ ned that the “true-doubt” rule, which resolves factua
doubt in favor of the claimnt when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof. Director, OACP
V. Greenwich Collieries, 512 U S. 267, aff’g. 990 F.2d 730 (3rd
Cir. 1993).

In arriving at a decisioninthis matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nedi cal exam ners. Avondale Shipyards, Inc. v.
Kennel, 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc.
and Hartford Accident & Indemity Co. v. Bruce, 661 F.2d 898,
900 (5th Cir. 1981); Banks v. Chicago Grain_Trimers
Association, Inc., 390 U. S. 459, 467, reh’ g denied, 391 U. S. 929
(1968).

A.  Section 12(a) Tineliness
Section 12(a) of the Act provides:

(a) Notice of an injury or death in respect
of which conpensation is payable under this
Act shall be given within thirty days after
the date of such injury or death, or thirty
days after the enployee or beneficiary is
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aware, or in the exercise of reasonable
diligence or by reason of nedical advice
should have been aware, of a relationship
between the injury or death and the
enpl oynent, except that in the case of an
occupati onal di sease whi ch does not
inmmedi ately result in a disability or death,
such notice shall be given within one year
after the enployee or claimnt becones
aware, or in the exercise of reasonable
diligence or by reason of nmedical advice
shoul d have been aware, of the relationship
bet ween t he enpl oynent, the di sease, and the
death or disability. Notice shall be given
(1) to the deputy commissioner in the
conpensation district in which the injury or
death occurred, and (2) to the enpl oyer.

33 U.S.C. § 12(a).

Section 12(a) of the Act provides that notice of an injury
for which conpensation is payable nust be given within 30 days
after injury, or within 30 days after the enpl oyee is aware of,
or in the exercise of reasonable diligence or by reason of
medi cal advi ce shoul d have been aware of, a rel ationship between
the injury and the enpl oynent. Kashuba v. Legion Ins. Co., 139
F.3d 1273, 1275-76, 32 BRBS 62 (CRT) (9th Cir. 1998), cert.
deni ed 525 U. S. 1102 (1999); Bivens v. Newport News Shi pbuil di ng
& Dry Dock Co., 23 BRBS 233 (1990); Sheek v. General Dynam cs
Corp., 18 BRBS 1 (1985), on recon., 18 BRBS 151 (1986).

Under Section 20(b) of the Act, it is presuned that
sufficient notice of a claimhas been given, absent substanti al
evidence to the contrary. 33 U.S.C. 8 920(b); see Kashuba,
supra. Therefore, the burden is on the enployer to establish by
substantial evidence that it was prejudiced by the claimnt’s
failure to give tinely notice of the injury. See Kashuba,
supra; Bivens, supra. Prejudi ce under Section 12(d)(2) is
est abl i shed when t he enpl oyer provi des substanti al evidence t hat
due to the claimant’s failure to provide tinely witten notice,
it was unable to effectively investigate to determ ne the nature
and extent of the injury or to provide nedical services. A
conclusory allegation of prejudice or of an inability to
investigate the claimwhen it was fresh is insufficient to neet
enpl oyer’ s burden of proof. Bustillo v. Southwest Mrine, Inc.,
33 BRBS 15, 16-17 (1999); 1TO Corp. v. Director, OANCP [Aples],
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883 F.2d 422, 424, 22 BRBS 126 (CRT) (5th Cir. 1989).

An admnistrative law judge is acting wthin proper
authority when determ ning whether or not a claimant failed to
nmeet the notice requirenments of Section 12. Weber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1986).

In the instant case, Clainmnt contends she was injured on
April 20, 1998, after lifting and carrying angle iron at work.
She did not file her claimfor worker’s conpensation until June
18, 1998, alnmpst two nonths after her alleged work accident.
Enpl oyer/ Carrier argue they were prejudiced by Claimnt’s
failure to provide notice of an alleged work-related injury for
60 days. Enployer/Carrier assert had Claimnt tinmely reported
t he accident, an accident report would have been inmediately
conpl eted and an investigation perfornmed. Because of the two-
nont h del ay, Enployer/Carrier contend they were not able to have
Cl ai mant exam ned by their choice of physician imediately and
were not able to investigate the incident contenporaneously wth
the all egation.

Claimant admits that she did not initially connect her
synptons to her work but asserts she did not become aware of the
connectivity between her injury and her work wi th Enpl oyer until
June 18, 1998, when Dr. Guidry took her off of work and she had
a conversation with a friend whose husband suffered simlar
synptons after lifting heavy itens. Therefore, as soon as she
made the connection, she filed her report of injury wth
Enpl oyer. Cl ai mant further argues Enployer/Carrier have
presented no evidence that they suffered prejudice by her two-
nmonth delay in filing her report of injury.

| find Enployer/Carrier were not prejudiced by Claimnt’s

two-nonth delay in filing her claimfor worker’s conpensation
benefits and are therefore precluded from utilizing Section
12(a) of the Act as a defense. Enpl oyer/ Carrier requested

Cl ai nant be examned by the physician of their choice, Dr.
Sweeney. Claimant readily submtted to an exam nation by Dr.
Sweeney on COctober 19, 2000, and Enployer/Carrier offered his
report and findings into the record in this matter.
Enpl oyer/ Carrier argue Dr. Sweeney was not inmmediately able to
exam ne Cl ai mant because of the two-nonth del ay. I find this
argument is without nerit as Dr. Sweeney was able to render a
conpl ete and thorough exam nation of Clai mant. Mor eover, Dr

Sweeney never reported the over two-year delay fromthe time of
the alleged incident until his exam nation of C aimnt
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encunmbered his ability to render a diagnosis of Claimant’s
conditions. Furthernore, Enployer/Carrier never explained why
Cl ai mant was not exam ned i mredi ately after notice rather than
over two years |later. Empl oyer/ Carrier also argue that
Cl ai mant’ s del ay pre-enpt ed Enpl oyer from making an
i nvestigation contenporaneously with the alleged incident. I
note M. Cherame testified he conducted an investigation of
Claimant’ s allegations after she filed her report of injury by

i nterview ng Claimant’ s co-wor kers. I further not e
Empl oyer/ Carrier failed to offer this report into evidence.
Therefore, | find this argunent is without nmerit. Accordingly,

| find Enployer/Carrier were not prejudiced by Clainmnt’s two-
nonth delay in filing her claim for worker’s conpensation
benefits.

B. Credibility

Empl oyer/ Carrier vigorously attack Claimant’s credibility
inthis matter. Many of the specific attacks are tied into the
testinmoni al and nedi cal anal yses, which will be dealt with in
the follow ng discussion. However, | note Enployer/Carrier’s
attack on Claimant’s veracity is based on her crim nal history.

Cl ai mant acknow edged at the hearing she had been arrested
on Decenber 13, 1999 when the police found “nmedicine” and
paraphernalia in her house when a 17-year-old was living with
her. She admtted she was charged with “contributing to a
juvenile” and had a pre-trial intervention. Her punishment was
one-year unsupervi sed probation, which ended February 3, 2001,
six hours of community service and a $240.00 fine. | find
Cl ai mant has proffered an adequate and forthcom ng expl anation
of her negative crimnal history.

| npeachment by evi dence of conviction of a crine is prem sed
on a belief that the witness’s crimnal past is indicative of a
di shonest character or a willingness to flaunt the | aw. Federal
Rul es of Evidence, Rule 609 (1995). Rule 609(a)(2) prescribes
i npeachment of a wi tness when di shonesty or false statenent are

i nvol ved. Claimant’s conviction clearly does not involve
di shonesty or false statenments which are terns defined very
narromy. | further find that the invocation of the bal ancing

test of Rule 609(a)(1l) is not persuasive since the value of
Claimant’s conviction is outweighed by a danger of wunfair
prejudi ce, confusion which exists in the record by the absence
of evidence of the punishable tinme of inprisonment for
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Claimant’s crine, and the | ack of i npeachnent val ue of the crine
which has little probative value related to Claimant’s veracity.
Accordingly, | find Claimant is not incredul ous based solely on
her crim nal history.

C. Pri ma Faci e Case

Section 20(a) of the Act, 33 U.S.C. Section 920(a), creates
a presunption that a claimant’s disabling condition is causally
related to his enploynent. |In order to invoke the Section 20(a)
presunption, a claimnt nust prove that she suffered a harm and
that conditions existed at work or an acci dent occurred at work
t hat coul d have caused, aggravated or accel erated the conditi on.
Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991);
Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990).

A claimant’ s credi bl e subjective conpl aints of synptons and
pai n can be sufficient to establish the el enent of physical harm
necessary for a prim facie case and the invocation of the

Section 20(a) presunption. See Sylvester v. Bethlehem Steel
Corp., 14 BRBS 234, 236 (1981), aff’'d sub nom Sylvester V.

Director, OANCP, 681 F.2d 359, 14 BRBS 984 (5th Cir. 1982).

In the present matter, Clai mant has established sufficient
evi dence to invoke the Section 20(a) presunption. Substanti al
medi cal evi dence establishes that Clainmant sustained an injury
to her cervical spine at work on April 20, 1998. C(l ai mant has
consistently conpl ai ned of pain in her neck since carrying angle
iron at work on April 20, 1998. Dr. Guidry credibly opined
Claimant’s work activities could have aggravated any pre-
exi sting degenerative changes in Claimnt’s cervical spine.

Thus, Cl ai mant has established a prima facie case that she
suffered an “injury” under the Act, having established that she
suffered a harm or pain as a result of her work activities of
April 20, 1998, and that her working conditions and activities
could have caused the harm or pain sufficient to invoke the
Section 20(a) presunption. Cairns v. Matson Terminals, Inc., 21
BRBS 252 (1988).

Once the presunption is invoked, the burden shifts to the
enpl oyer to rebut the presunption with substantial evidence to
the contrary which establishes that the claimnt’s enploynent
did not cause, contribute to or aggravate his condition. Janes
v. Pate Stevedoring Co., 22 BRBS 271 (1989); Peterson v. General
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Dynam cs Corp., 25 BRBS 71 (1991); see also Conoco, Inc. V.
Director, OACP, 194 F.3d 684, 690, 33 BRBS 187, 191 (CRT) (5th
Cir. 1999). “Substantial evidence” neans evidence that
reasonable mnds mght accept as adequate to support a
conclusion. E &L Transport Co. v. N.L.R B., 85 F.3d 1258 (7th
Cir. 1996).

An enpl oyer nust produce facts, not specul ati on, to overcone
the presunption of conpensability. Rel i ance on nere
hypot hetical probabilities in rejecting a claimis contrary to
t he presunption created by Section 20(a). See Smth v. Seal and
Term nal, 14 BRBS 844 (1982).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in
order to rebut it, the enployer nust establish that the
claimant’s condition was not caused or aggravated by her
enpl oynment . Rajotte v. General Dynam cs Corp., 18 BRBS 85
(1986).

In the instant case, Enployer/Carrier have presented
substantial countervailing evidence to rebut the presunption
that Claimant’s enploynent did not cause, contribute to, or
aggravate her condition.

Enmpl oyer/ Carrier presented the nedical records and testi nony
of Dr. Sweeney to rebut the Section 20(a) presunption. After
review ng the Lady of the Sea energency departnment notes and
Claimant’s testinmony, Dr. Sweeney enphasized Claimnt was
suffering froma chronic, pre-existing degenerative disc di sease
at the C5-6 | evel which was not related to a traumatic event in
April 1998. Because Enpl oyer/ Carrier have presented substanti al
countervailing evidence through Dr. Sweeney’s opinion to rebut
the presumption that Claimant’s enploynment did not cause,
contribute to, or aggravate her condition, Enployer/Carrier have
met their burden in rebutting the Section 20(a) presunption.
See Janes, supra.

Once the Section 20(a) presunptionis rebutted, it falls out
of the case and the adm nistrative | aw judge nmust then weigh all
the evidence and resolve the case based on the record as a
whol e. Noble Drilling Co. v. Drake, 795 F.2d 478 (5th Cir.
1986); Hislop v. Marine Termnals Corp., 14 BRBS 927 (1982).
This rule is an application of the “bursting bubble” theory of
evidentiary presunptions, derived fromthe United States Suprene
Court’s interpretation of Section 20(d) of the Act. See Del
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Vecchio v. Bowers, 296 U S. 280 (1935); see also Brennan v.
Bet hl ehem Steel Corp., 7 BRBS 947 (1978) (applying Del Vecchio
to Section 20(a)).

In eval uating the evidence, the fact-finder is entitled to
wei gh the nedical evidence and draw his own inferences fromit
and is not bound to accept the opinion or theory of any
particul ar nmedi cal exam ner. Todd Shipyards Corp. v. Donovan
300 F.2d 741 (5th Cir. 1962). It is solely within the
di scretion of the admnistrative |law judge to accept or reject
all or any part of any testinmony according to his judgment.
Poole v. National Steel & Shipbuilding Co., 11 BRBS 390 (1979).

In light of the nedical and testinonial evidence, | find
Cl ai mant has net her burden under the Act in establishing that
she suffered an aggravation injury at work on April 20, 1998.

If a claimant’ s enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease or condition so as to produce incapacitating
synptons, the resulting disability is conpensable. See Gardner
v. Bath Iron Wirks Corp., 11 BRBS 556 (1979), aff’'d sub nom
Gardner v. Director, OANP, 640 F.2d 1385, 13 BRBS 101 (1st Cir.
1981).

Thus, if the disability results fromthe natural progression
of an injury, and would have occurred notw thstanding the
presence of a second injury, liability for the disability nust
be assunmed by the enpl oyer or carrier for which the clai mant was
wor king when she was first injured; however, under the
“aggravation rule,” if the second injury aggravates the
claimant’s prior injury, thus further disabling claimnt, the
second injury is the conpensable injury, and liability therefor
must be assunmed by the enpl oyer or carrier for whomcl ai mant was
wor ki ng when “reinjured.” Strachan Shipping Co. v. Nash, 782
F.2d 513, 18 BRBS 45 (CRT) (5th Cir. 1986) (en banc), aff’g 15
BRBS 386 (1983); Abbott v. DillinghamMarine & Mg. Co., 14 BRBS
453 (1981), aff’'d mem sub nom WIllanmette Iron & Steel Co. v.
ONCP, 698 F.2d 1235 (9th Cir. 1982); Johnson v. lIngalls
Shi pbuilding, Inc., 22 BRBS 160, 162 (1989).

Initially, Enployer/Carrier argue that Claimnt’s testinony
was i ncredul ous as, they aver, she did not truthfully relate her
medi cal history to the exam ning physicians in this matter and
until June 18, 1998, she consistently told Enployer’s personnel
director and nedic that her synmptons were not work-related
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Enpl oyer/ Carrier point out that on April 21, 1998, the day after
her all eged accident, Claimnt told the nurse at Lady of the Sea
CGeneral Hospital that she had chest pain radiating into her |eft
armwith tightness in her left neck which onset that norning.
There was increased intensity at times with the epi sodes sharp

initially then pressure-type pain. She stated she had been
havi ng these episodes on and off for the |ast eight nonths but
nore epi sodes in April 1998 than usual. Enployer/Carrier assert

Cl ai mtant’ s statenment that she had been having these epi sodes on
and off for the last eight nonths before April 21, 1998,
indicates Claimant’s condition pre-exists her work wth
Enpl oyer, which began on January 26, 1998.

When asked about her statenment to the nurse on April 21,
1998, Claimant provided uncontroverted testinmony that she had
i ndeed experienced pain in her |eft shoul der blade and nunbness
in her arm for eight nonths prior to April 21, 1998; however,
the tightness in her neck began the norning of April 21, 1998.
She further explained the pain she experienced that norning in
her arm was the nopst severe pain she had ever endured.
Furthernmore, the attending physician’s notes reveal that
Cl ai mant reported chest pains on and off for eight nonths not
specifically neck pain for that time duration.

Moreover, Claimant testified she did not report a work-
related injury to M. Underwood when she asked for a two-week
| eave of absence or to M. Cherani e when she visited Enployer’s
medi ¢ because she did not realize her synptons were work-rel at ed
until June 18, 1998, after she received the results of an MR
an EMG and talked to a friend whose husband had siml ar
conplaints fromlifting heavy itens. She reported the only tine
she lifted heavy items was at work and she then connected the
onset of her synmptons to April 20, 1998, the day she carried
angle iron, floor plates and ceiling tracks at work. Therefore,
| find that Claimnt has provided adequate and credible
expl anations for the alleged inconsistencies in her testinony.
Accordingly, | find and conclude that Cl aimant was truthful in
relating her synptons to the nurse at Lady of the Sea Gener al
Hospital, M. Cheram e and M. Underwood.

Enpl oyer/ Carri er next contend that Claimant’s April 30, 1998
answers on Dr. Guidry's nedical history questionnaire are
i nconsistent with her testinony. Enployer/Carrier note Cl ai mant
stated she was at Dr. GQuidry' s office for a new injury to her
| eft shoulder. Enployer/Carrier further note although Cl ai mant
reported her injury occurred on April 21, 1998, she did not
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i ndi cate where or how t he acci dent occurred.

VWhen Cl ai mant was asked about t hese apparent i nconsi stenci es
during the hearing in this matter, she expl ai ned her docunented
hi story of left shoulder bursitis caused pain in her shoul der
bl ade on her back; whereas the pain she experienced with her
| eft shoulder after April 20, 1998, radiated into the back of
her neck and down her arm to her hand. She further explained
that she did not indicate on the nmedical history questionnaire
where or how the accident occurred because she had “no idea” at

that time what was wong with her. | find this explanation
adequate to resolve Claimant’s al l egedly i nconsi stent answers on
her nmedical history questionnaire. Therefore, |1 find and

conclude that Claimnt was credibly forthcomng in relating her
condition to Dr. Guidry.

Enpl oyer/ Carrier next point out that Claimnt had pre-
existing | eft shoulder bursitis, related to her prior work as a
wal | paper installer and for which she was receiving pain
medi cation from Dr. Pitre before she started working for
Enpl oyer. Enployer/Carrier note that the bursitis caused her to
“occasionally” visit the nmedic for pain nedication and prevented
her “on occasion” fromperfornm ng her job duties with Enployer.
Enmpl oyer/ Carrier further note that Cl aimnt conplained of arm
nunbness prior to April 20, 1998, and Cl aimant’s own physi ci an,
Dr. CGuidry, testified that arm nunbness is a synptom of a
herni ated cervical disc.

Furthernore, Enployer/Carrier observed Claimant m ssed 25
days of work in February and March 1998. Enployer/Carrier aver
Claimant mssed this tinme due to her pre-existing nmedical
probl ens. Enployer/Carrier further observed Cl ai mant had been
repri manded for her excessive absences and her next un-excused
absence would have resulted in her term nation. Accordi ngly,
Empl oyer/ Carrier contend Claimnt had an incentive to file a
wor ker’ s conpensati on cl ai m agai nst Enpl oyer.

Claimant admts that she suffered from left shoul der
bursitis pre-existing her work with Enmpl oyer and further admts
the bursitis i npeded her ability to performher job duties. The
record indicates Claimnt made two visits to Enployer’s nedic
for left shoulder pain and she was adm nistered medications.
Al t hough Cl ai mant conpl ai ned of arm nunmbness prior to April 20,
1998, she testified the severity of her synptons after April 20,
1998 was greater and her conplaints after April 20, 1998
i ncluded her neck for the first tine,
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Cl ai mnt explained she mssed tinme on 25 days of work in
February and March 1998 due to plunbing problens, the flu and
menstrual problens. She testified she is a single nother and
was required to attend to these problems on her own. M .
Under wood noted Claimnt did not mss 25 days of work, rather
she mssed time on 25 different days of work. The anpunt of
time she m ssed during those 25 days is not evident from the
i nstant record. M. Underwood reported he issued a witten
reprimand to Cl aimant stating her next un-excused absence would
result in her termnation. However, M. Underwood acknow edged
that Claimant in fact mssed tine after this reprimand and was
not termnated for which he had no explanation. M. Underwood
was al so under the inpression that Cl aimant had al ready been
term nated by Enployer and testified that evidence of her
term nation would be in her personnel file. After review ng
Cl ai mvant’ s personnel file, M. Underwood was unable to provide
any docunmentary evidence of Claimant’s term nation. Therefore,
| find that Clai mant provi ded adequate and credi bl e expl anati ons
for her absences from work on 25 days in February and March
1998. Moreover, the submtted record i ndicates Cl ai mnt visited
the medic on the few occasions when her pre-existing |left
shoul der bursitis prevented her from performng her work for

Enmpl oyer.

Enpl oyer/ Carrier argue Claimnt told M. Cheram e that she
had neck probl ens pre-existing April 20, 1998. Enployer/Carrier
further argue before June 18, 1998, Cl ai mant never nentioned to
anyone at Enpl oyer’s shipyard that she had a work-rel ated neck
injury. Enployer/Carrier note that M. Cheram e asked Cl ai mant
if she was lifting anything which was aggravati ng her neck or
shoul der and Cl ai mant stated she always had a burning in her
shoul der radi ati ng down her arm Enployer/Carrier further note
the May 27, 1998 nedic aut horizati on pass indicates Cl ai mant had
a cervical strain pre-existing her work with Enpl oyer.

Cl ai mant argues she indeed had a docunented | eft shoul der
probl em before April 20, 1998, but she never conpl ained of
cervical or neck problens before April 20, 1998, and Enpl oyer’s
records do not indicate she ever conpl ai ned of neck or cervica

probl ens before that date. Claimant asserts she never
conpl ai ned of a cervical or neck problemto anyone before April
20, 1998. Cl ai mant was consistent in reporting her physical

conplaints to M. Cheramie and he kept records of those
conpl ai nts which have been submtted in this matter. Contrary
to M. Cheram e’ s testinony that Claimnt reported pre-existing
cervical problenms before April 20, 1998, the Enployer’s Daily
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Shi pyard Di spensary Log and nmedi c authorization passes fail to
support such an assertion. The only supportive evidence of a
cervical strain appears in a post-injury nmedic authorization
pass. I do not credit M. Cherame's testinony that Claimnt
informed him she had hurt her neck before being enployed by
Empl oyer for which she had been treating with Dr. Guidry. Dr.
Guidry’s records confirmhe had not treated Claimant for a neck
probl em before April 20, 1998. Moreover, Dr. Pitre affirnmed
that Clai mant never conplained of neck problens before June
1998. Therefore, in the absence of credible evidence to the
contrary, | find that Claimnt did not report cervical problens
to M. Cheram e before April 20, 1998.

Enpl oyer/ Carrier point out that Dr. Sweeney agreed with t he
radi ol ogi sts’ assessnment of the May 5, 1998 MRI which showed
evi dence of degenerative disc disease primarily at the C5-6

| evel . He expl ained that degenerative disc disease is the
progressive |l oss of the disc which is a natural aging process
and not related to an acute traum. He noted the MRl showed

degenerati ve changes and not changes from an acute acci dent.

Dr. Sweeney testified the synptons of a l|left-sided C5-6
| evel herniation of the protrusion type would include left arm
and hand pain or weakness and pain radiating into the left arm
and left side of the neck. After reviewing the April 21, 1998
Lady of the Sea General Hospital Emergency Departnent report,
Dr. Sweeney opined eight nmonths prior to April 21, 1998,
Cl ai mrant had degenerative disc disease at the C5-6 |eve
characterized by central and | eft paracentral herniation of the
protrusion type resultinginmldIleft ventral cord inpingenment,
whi ch was caused by a chronic, pre-existing condition and not by
a traumatic event in April 1998.

| find that Dr. Sweeney’s opinions are unpersuasive as he
based his opinions on the m staken prem se that Clainmant had
been suffering fromcervical synptons for the ei ght nonths prior
to April 21, 1998. Moreover, | note Dr. Sweeney acknow edged
that if Claimant has a heavy manual | abor job, he would expect
an aggravation of her pre-existing conditions. The record is
clear that Cl ai mant was engaged i n heavy manual | abor whil e she
wor ked for Enployer. Claimant further notes Dr. Sweeney
testified if a patient has a pre-existing degenerative
condition, synptons i ncrease when there is an aggravation of the
under | yi ng degenerative condition. To the contrary, Dr. Guidry,
Claimant’ s treati ng physician, opined that the herniation at the
C5 level indicated sonme type of trauma and that changes due to
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degeneration occur at nore than one level. Therefore, | find
that Dr. Sweeney’'s testinmony corroborates the conclusion that
Cl ai vant suffered an aggravation injury at work on April 20,

1998, as the synptons related to her underlying degenerative
condition increased at that tine.

Enmpl oyer/ Carrier argue Dr. Guidry adnmtted that it cannot
be determ ned from the MRl alone when Claimnt’s condition
began. He further admtted synmptons of |eft-sided cervical
herni ation could include left arm nunmbness, |left arm or hand
weakness, pain radiating into the left arm tightness in the
left side of the neck and posterior |left shoulder pain.
Enpl oyer/Carrier note Dr. Guidry stated Claimant’s cervical
condition is related to her work if she did not have neck
probl ens pre-existing April 21, 1998. Enpl oyer/ Carrier point
out Claimant’s conplaints prior to April 21, 1998 included | eft
arm nunmbness and weakness, which Dr. Guidry stated could be
indicative of a left-sided cervical herniation. Ther ef ore,
Enmpl oyer/ Carrier contend Clai mant’ s cervical condition was pre-
existing to April 21, 1998.

Dr. Guidry noted Cl ai mant never had severe synptons with her
| eft shoul der and she never had any neck synptons before Apri
21, 1998. Dr. CGuidry' s exam nation revealed mld spasmin her
neck. The MRI indicated Claimant had | eft-sided disc herniation
at the C5 |level causing sonme ventral or anterior spinal cord
conpressi on. He observed the MRl findings indicated evidence of
degenerative di sc di sease along with disc herniation. He opined
the left-sided disc herniation indicated sonme sort of trauma as
“nmost often cervical disc disease manifests by single traumatic
epi sode to cause the disc to rupture.”

Dr. Guidry confirmed if the findings in Claimnt’s neck were
due solely to degenerative changes, then often there will be
changes at nore than one level. Since Cl ai mant had degenerative
changes at only one level, Dr. Guidry opined it is nore |ikely
than not that Claimant’s disc herniation is the result of a
traumati c event superinposed on a degenerative condition. Dr.
Guidry confirmed an individual with a pre-existing herniated
disc at the C5-6 level “my well” experience shoul der and neck
pain after perform ng heavy manual | abor.

Dr. Guidry confirnmed | eft shoul der bursitis would not cause
any type of cervical disc disease or degenerative condition and
he would not relate left shoulder bursitis to Claimnt’s neck
problens. He further confirnmed Claimant’s activities on April
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20, 1998 would have aggravated any pre-existing degenerative
di sc di sease. Therefore, assum ng Cl ai mant had no prior neck
probl ens before working for Enmployer, Dr. Guidry would relate
Claimant’s conplaints to her work with Enpl oyer.

| find Dr. Guidry’s testinmny and nedical opinions to be
persuasi ve and nore reasoned than Dr. Sweeney’s opinions. Dr.
Guidry provided cogent explanations for the MR findings and
related Claimant’s disc herniation to a traumatic episode.
Furthermore, it is well-settled that the opinions of the
treating physician shoul d be af forded consi derabl e wei ght. See,
e.qg., Loza v. Apfel, 219 F.3d 378, 395 (5th Cir. 2000). Even if
the pain and weakness in Claimant’s left arm and hand are
synptons of disc herniation at the C5-6 |evel caused by
degeneration, | find that Claimant’s work on April 20, 1998
aggravated her pre-existing condition. Claimant credibly
testified the pain she suffered in her shoulder, arm and neck
after April 20, 1998 was different than the pain she had
suffered before April 20, 1998, and it was nore severe pain.
Enpl oyer’s nmedic records and the nedical records indicate
Cl ai mnt had never conpl ained of pain in her neck before April
20, 199s8. Furthernore, Drs. Sweeney and @uidry stated
Cl ai mant’ s heavy manual | abor job conbined with her pre-existing
condition would aggravate her degenerative disc disease.
Therefore, | find and conclude that Claimnt suffered a worKk-
related traumati c event superinposed on a degenerative condition
whi ch was an aggravation of her pre-existing degenerative disc
di sease on April 20, 1998, and Enpl oyer/Carrier are responsible
for this aggravation injury. See Strachan Shipping Co. v. Nash,

supra.

D. Nature and Extent of Claimant’s Disability

Based on the foregoing, | find that Claimnt suffered an
aggravation injury on April 20, 1998, within the course and
scope of her enploynment with Enployer. Therefore, | find and
conclude that Claimant has sustained a disabling injury under
the Act. However, the burden of proving the nature and extent
of her disability rests with Clainmnt. Trask v. Lockheed
Shi pbui Il ding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a mnmedical rather than an
econom ¢ concept. Disability is defined under the Act as an
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“incapacity to earn the wages which the enployee was receiving

at the time of injury in the same or any other enploynent.” 33
U S.C § 902(10). Therefore, for a claimant to receive a
disability award, an economc |oss coupled with a physical
and/ or psychol ogi cal inpairment nust be shown. Sproull v.

St evedoring Servs. of Anmerica, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker’'s
physical injury and his inability to obtain work. Under this
standard, a claimnt my be found to have either suffered no
| oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has conti nued for
a lengthy period of time and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nerely awaits a normal healing period. Witson v. Gulf Stevedore
Corp., 400 F.2d 649, pet. for reh’' g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director,
ONCP, 86 F.3d 438, 444 (5th Cir. 1996). Aclaimant’s disability
is permanent in nature if she has any residual disability after
reachi ng maxi mum medi cal inprovenment (MM ). Trask, 17 BRBS at
60. Any disability suffered by Clai mant before reaching MM is
consi dered tenporary in nature. Berkstresser v. WAshi ngton
Metropolitan Area Transit Authority, 16 BRBS 231 (1984); SGS
Control Services v. Director, OANP, supra at 443.

The question of extent of disability is an econom c as well
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Cr
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Cir.
1940); Rinaldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
clai mnt nmust show that she is unable to return to her regular
or usual enployment due to her work-related injury. Elliott v.
C & P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana lnsurance
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir.
1994). A claimant’s present nmedical restrictions nust be
conpared with the specific requirements of her usual or forner
enpl oynent to determ ne whether the claimis for tenporary total
or permanent total disability. Curit v. Bath Iron Wrks Corp.
22 BRBS 100 (1988). Once the claimant is capable of performng
her wusual enploynment, she suffers no |oss of wage earning
capacity and is no | onger disabled under the Act.
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The traditional method for determ ning whether an injury is

per manent or tenporary is the date of MM. See Turney V.
Bet hl ehem Steel Corp., 17 BRBS 232, 235 n.5 (1985); TIrask v.
Lockheed Shipbuilding Construction Co., supra; Stevens V.

Lockheed Shi pbuil di ng Conmpany, 22 BRBS 155, 157 (1989). The
date of MM is a question of fact based upon the nedical
evi dence of record. Ballesteros v. Wllanette Western Corp., 20
BRBS 184, 186 (1988); WlIllianms v. General Dynamcs Corp., 10
BRBS 915 (1979).

An enployee reaches MM when her condition becones
stabilized. Cherry v. Newport News Shipbuilding & Dry Dock Co.,
8 BRBS 857 (1978); Thonpson v. Quinton Enterprises, Ltd., 14
BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
MM will be treated concurrently for purposes of explication.

The record indicates that Cl ai mant has not been rel eased to
perform her usual enploynment by any physician.® Moreover, on
June 30, 1999, Dr. Guidry opined Claimnt cannot perform any
wor K. Therefore, | find that Claimnt has been tenporarily
di sabled fromthe day she I eft her usual work with Enployer due
to her cervical synmptons on June 8, 1998, and continuing
thereafter. Claimant is totally disabled fromJune 8, 1998, and
continui ng, except for those periods fromJuly 1998 to May 1999
when she was working and, consequently, was tenporarily and
partially disabled under the Act.

Specifically, Clainmnt worked as a bartender for Northside
Daiquiri from July 1, 1998 to August 14, 1998, and earned
$120. 00 per week. She next worked for Steve's Pub from August
15, 1998 to Novenber 5, 1998, and earned $175.00 per week. She
again worked for Northside Daiquiri from Novenber 9, 1998 to
March 25, 1999, and earned $135.00 per week. Finally, she
wor ked for Night Deposit fromApril 8, 1999 to May 27, 1999, and

3 Dr. Guidry opined that assuming there was a solid
fusion, he estimated a patient could return to light-duty work
about 2 nonths post-operatively and would reach MM about 6 to
8 nonths post-operatively. Dr. Sweeney opined barring any
surgical conplications, a patient could return to light-duty
work with a cervical collar within a few weeks after neck
surgery. However, neither physician has exam ned Cl ai mant
since her January 2001 surgical fusion.
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earned $200.00 per week. | find that Ms. Seyler’s February 9,
2001 | abor market survey is premature as Dr. Guidry has not
rel eased Claimnt to performany type of work.

E. Average Weekly Wage

Section 10 of the Act sets forth three alternative nethods
for calculating a claimnt’s average annual earnings, 33 U S. C
8 910(a)-(c), which are then divided by 52, pursuant to Section

10(d), to arrive at an average weekly wage. The computation
met hods are directed toward establishing a clainmnt’s earning
power at the time of the injury. Johnson v. Newport News

Shi pbuilding & Dry Dock Co., 25 BRBS 340 (1992). Subsections
10(a) and 10(b) both require a determ nation of an average daily
wage to be nmultiplied by 300 days for a 6-day worker and by 260
days for a 5-day worker in order to determ ne average annual
ear ni ngs.

The Act sets a high threshold and requires the application
of Section 10(a) or 10(b) except in unusual circunstances.
Section 10(a) is the presunptively proper nmethod for cal cul ating
average weekly wage and nust be enployed unless it would be
unfair or unreasonable to do so. Section 10(a) provides that
when the enployee has worked in the sanme enploynment for
substantially the whole of the year immediately preceding the
injury, her annual earnings are conmputed using her actual daily
wage. 33 U.S.C. 8§ 910(a). Section 10(b) provides that if the
enpl oyee has not worked substantially the whole of the preceding
year, her average annual earni ngs are based on the average daily
wage of any enployee in the sanme class who has worked
substantially the whole of the year. 33 U.S.C. 8§ 910(b).
However, if neither of these two methods “can reasonably and
fairly be applied” to determ ne an enployee s average annual
earnings, then resort to Section 10(c) is appropriate. Enpire
United Stevedore v. Gatlin, 935 F.2d 819, 821 (5th Cr. 1991).

Section 10(c) of the Act provides:

| f ei t her [ subsection 10(a) or 10(b)] cannot
reasonably and fairly be applied, such average annual
earnings shall be such sum as, having regard to the
previous earnings of the injured enployee and the
enpl oynent in which he was working at the tinme of his
injury, and of other enployees of the same or nost
simlar class working in the same or nost simlar
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enpl oynent in the same or neighboring locality, or
ot her enployment of such enployee, including the
reasonabl e value of the services of the enployee if
engaged i n sel f-enpl oynent, shall reasonably represent
t he annual earning capacity of the injured enpl oyee.

33 U.S.C. § 910(c).

The admnistrative |aw judge has broad discretion in
determ ni ng annual earning capacity under subsection 10(c).
Hayes v. P&V Crane Co., 23 BRBS 389, 393 (1990); Hicks v.
Pacific Marine & Supply Co., Ltd., 14 BRBS 549 (1981). It
shoul d al so be stressed that the objective of subsection 10(c)
is toreach a fair and reasonabl e approxi mati on of a claimnt’s
wage-earning capacity at the time of injury. Hal |l v.
Consol i dat ed Enpl oynent Services, Inc., 139 F.3d 1025, 1031 (5th
Cir. 1998); Gatlin, supra at 823. The Fifth Circuit further
observed that “typically, a claimant’s wages at the time of
infjury will best reflect the claimant’s earning capacity at that
time. It will be an exceedingly rare case where the claimnt’s
earnings at the time of injury are wholly disregarded as
irrelevant, unhel pful or unreliable.” [d.

| n post-hearing briefs, the parties argue that Section 10(c)
of the Act should be utilized to determ ne Claimnt’s average
weekly wage. However, the parties arrive at different figures
for the Section 10(c) average weekly wage cal culation. As the
record indicates Claimant did not work an entire year wth
Enpl oyer, and there are no wages of conparable workers simlarly
situated to Claimant in the submtted record, an average daily
wage cannot be conmputed. Thus, Sections 10(a) and 10(b) of the
Act cannot reasonably be applied. Accordingly, Section 10(c)
will be applied to determ ne Claimnt’s average weekly wage.

The primary concern when applying Section 10(c) is to
determ ne a sumwhi ch reasonably represents the earning capacity
of the injured enployee. Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

In the instant case, Claimnt argues that she earned
$3, 800. 47 during the 10.85 week-period she worked for Enpl oyer
until the date of the injury on April 20, 1998. Cl ai mant
asserts this figure renders an average weekly wage of $350.17
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($3,800.47 + 10.85 weeks = $350.27 per week).* Clainmnt notes
this calculation benefits Enployer/Carrier as it does not
include her “nissed tinme” on 32 days which Claimnt m ssed at
| east sonme part of the day, if not the whole day.

Enmpl oyer/ Carrier contend Claimant is entitled only to the
m ni rum conpensation rate of $208.90 as she averaged about
$4, 000. 00 per year and did not file inconme tax returns from 1993
t hrough 1997. Alternatively, Enployer/Carrier argue her total

earnings from her work from Enpl oyer until the injury on Apri
20, 1998 shoul d be divided by the nunber of weeks she worked for
Enpl oyer to determne her average weekly wage. Thus,

Enpl oyer/ Carrier note Clai mant earned $3, 800. 47 whil e working 12
weeks for Enployer, which renders an average weekly wage of
$316. 71 ($3,800.47 = 12 weeks = $316.71 per week).®

The Board has held that a worker’'s average weekly wage
shoul d be based on her earnings for the seven or eight weeks
during which she worked for the enployer rather than on the
entire prior year’s earnings because a cal cul ati on based on the
wages at the enployment where she was injured would best
adequately reflect the Claimant’ s earning capacity at the tine
of the injury. See Mranda, supra at 886.

Claimant’s wage records indicate she began working for
Enmpl oyer on January 26, 1998 and was injured on April 20, 1998.
(See EX-17). However, Claimant continued to work for Enployer
until June 7, 1998, as the wage records indicate she earned
$5,724.39 until that date. She thus worked 19 weeks for
Enpl oyer before she was injured and averaged $301.28 per week
(%$5,724.39 + 19 weeks = $301.28 per week). Li ke M randa,
Cl ai mant was earning nore noney weekly for the 19 weeks of
enpl oynent wi th Enpl oyer when she was injured than she earned
weekly in her previous five years of work as a wallpaper
installer. Thus, | find as the Board did in Mranda, that a
cal cul ati on based on her increased wages at the enpl oynent where
she was injured “would best adequately reflect Claimnt’s

“ In her post-hearing brief, Claimnt nakes a
conmput ati onal error and argues $3, 800.47 divided by 10.85
weeks renders an average weekly wage of $350.92.

> In their post-hearing brief, Enployer/Carrier make a
comput ati onal error and argue $3,800.47 divided by 12 weeks
renders an average weekly wage of $316. 70.
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earning potential at the time of her injury.” Accordingly, I
find Claimnt’s average weekly wage was $301. 28.

F. Medi cal Benefits

Pursuant to Section 7(a) of the Act, the enployer is |liable
for all nmedical expenses which are the natural and unavoi dabl e

result of the work injury. 1In order for Enployer/Carrier to be
liable for Claimant’s medi cal expenses, the expenses nust be
reasonabl e and necessary. Parnell v. Capitol Hill Msonry, 11

BRBS 532, 539 (1979). A claimnt has established a prinma facie
case for conpensable nedical treatnment where a qualified
physician indicates treatnment is necessary for a work-related
condition. Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255
(1984). Section 7 does not require that an injury be
econom cally disabling in order for claimant to be entitled to
medi cal benefits, but only that the injury be work-related and
the nedical treatnent be appropriate for the injury.

An enpl oyer found |liable for the paynent of conpensationis
responsi ble for those nedical expenses reasonably and
necessarily incurred as a result of a work-related injury.
Perez v. Sea-Land Services,  nc., 8 BRBS 130 (1978).
Entitlement to nmedical benefits is never tinme-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1986). |If a work injury
aggravates, exacerbates, accelerates, contributes to, or
conbines with a previous infirmty, disease or wunderlying
condition, the entire resultant condition is conpensable. See
Strachan Shi pping Co. v. Nash, supra.

In the present matter, Enployer has been found |liable for
Claimant’s  April 20, 1998 work injury. Accor di ngly,
Empl oyer/ Carrier are responsible for all reasonabl e and
necessary nedical expenses related to Claimnt’s aggravated
cervical and degenerative disc disease conditions.

G Section 8(f) Special Fund Relief

Section 8(f) of the Act limts Enployer’s liability to a
claimant to one hundred and four (104) weeks if the record
establishes that (1) the enployee had a pre-existing pernmanent
partial disability, (2) which was mani fest to the enpl oyer prior
to the subsequent conpensable injury, and (3) which conbined
with the subsequent injury to produce or increase the enployee’'s



-44-

permanent total or partial disability which is greater than that
resulting fromthe first injury alone. Lawson v. Suwanee Fruit
and Steanship Co., 336 U.S. 198 (1949); EMC Corporation v.
Director, OACP, 886 F.2d 1185, 23 BRBS 1 (CRT) (9th Cir. 1989);
Director, OACP v. Newport News Shipbuilding & Dry Dock Co., 676
F.2d 110, 14 BRBS 716 (CRT) (4th Cir. 1982); Director, OACP v.
Sun _Shi pbuilding & Dry Dock Co., 600 F.2d 440, 10 BRBS 621 (CRT)
(3d Cir. 1979); C&P Tel ephone v. Director, OANCP, 564 F.2d 503,
6 BRBS 399 (CRT) (D.C. Cir. 1977); Equitable Equipnent Co. V.
Hardy, 558 F.2d 1192, 6 BRBS 666 (CRT) (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989).

The provisions of Section 8(f) are to be Iliberally
construed. Director v. Todd Shipyard Corporation, 625 F.2d 317,
12 BRBS 518 (9th Cir. 1980). The reason for this libera
application of Section 8(f) is to encourage enployers to hire
di sabl ed or handi capped i ndividuals. Lawson, supra.

“Pre-existing disability” refers to disability in fact and
not necessarily disability as recorded for conpensation

pur poses. Lawson, supra. “Disability” as defined in Section
8(f) is not confined to conditions which cause purely econom c
| oss. C&P Tel ephone Conpany, supra. “Disability” includes

physically disabling conditions serious enough to notivate a
cautious enpl oyer to discharge the enpl oyee because of a greatly
increased ri sk of enploynent-rel ated accidents and conpensati on
liability. Director, OAMP v. Canpbell Industries, Inc., 678
F.2d 836, 14 BRBS 974 (CRT) (9th Cir. 1982); Equitable Equi pment
Co., supra.

The judicially created “manifest” requirenment does not
mandat e actual know edge of the pre-existing disability. I f,
prior to the subsequent injury, enployer had know edge of the
pre-existing condition, or there were nedical records in
exi stence fromwhi ch the conditi on was obj ectively determ nabl e,
the mani fest requirement will be met. Equitable Equipnent Co.,
supra; see also Eymard & Sons Shipyard v. Smith, 862 F.2d 1220,
1224 (5th Cir. 1989).

The medical records need not indicate the severity or
preci se nature of the pre-existing condition for it to be
mani f est . Todd v. Todd Shipyards Corp., 16 BRBS 163, 167-68
(1984). If a diagnosis is wunstated, there nust be a
sufficiently unanbi guous, objective and obvious indication of a
disability reflected by the factual information contained inthe
avai l abl e medical records at the time of injury. Currie v.
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Cooper Stevedoring Co., 23 BRBS 420, 426 (1990). Furthernore,
a disability is not “manifest” sinmply because it was
“di scoverabl e” had proper testing been performed. Eymard & Sons
Shi pyard, supra; C G WIlis, Inc. v. Director, OAP, 31 F.3d
1112, 1116, 28 BRBS 84, 88 (CRT) (11th Cir. 1994). There is not
a requirement that the pre-existing condition be mani fest at the
time of hiring, only that it be manifest at the time of the
conpensabl e (subsequent) injury. Director, ONCP v. Cargqill
Inc., 718 F.2d 886, 16 BRBS 85 (CRT) (9th Cir. 1985).

An injury or condition is manifest if diagnosed and
identified in a medical record which provides the enployer with
constructive know edge of its existence. Director, OWCP V.
Vessel Repair, Inc. [Vina], 168 F.3d 190, 196, 33 BRBS 65, 70
(CRT) (5th Cir. 1999). The manifestation requirenment will be
satisfied where the enployer can show that the pre-existing
injury or condition had been docunented or otherwi se shown to
exi st prior tothe second injury. Anerican Ship Building Co. v.
Director, OANCP, 865 F.2d 727, 732, 22 BRBS 15, 23 (CRT) (6th
Cir. 1989). When nedical records no | onger exist, the testinony
of a physician can be used as circunstantial evidence of their
exi stence and the fact of a prior injury or condition and
satisfy the nmanifestation requirenment. Esposito v. Bay
Cont ai ner Repair Co., 30 BRBS 67, 68 (1996).

Section 8(f) will not apply to relieve an enployer of
liability unless it can be shown that an enployee’s pernmanent
di sability was not due solely to the nost recent work-rel ated
injury. Two “R’ Drilling Co. v. Director, OANCP, 894 F.2d 748,
23 BRBS 34 (CRT) (5th Cir. 1990). An enployer nust set forth
evidence to show that a claimant’s current permanent parti al
disability is “materially and substantially greater than that
whi ch would have resulted from the subsequent injury alone.”
Id. at 750 (enphasis added); 33 U S.C. § 908(f)(1). If a
claimant’ s permanent disability is a result of his work injury
al one, Section 8(f) does not apply. C&P Tel ephone Co., supra;
Picoriello v. Caddell Dry Dock Co., 12 BRBS 84 (1980).
Mor eover, Section 8(f) does not apply when a claimnt’s
permanent disability results fromthe progression of, or is a
direct and natural consequence of, a pre-existing disability.
Ct. Jacksonville Shipyards, Inc. v. Director, OANP, 851 F.2d
1314, 1316-17, 21 BRBS 150 (CRT) (11th Cir. 1988).

In the present matter, Enployer applied to the District
Director for Section 8(f) relief on February 8, 2001. (EX-1).
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The nedical evidence and Claimant’s own testinony indicate
Claimtant indeed has an extensive history of pre-existing
degenerative disc changes. (See, e.g., CX-5, pp. 34-35).
Mor eover, Dr. Sweeney testified Claimant’s current disability is
mat erially and substantially greater because of her pre-existing
condition than her disability would have been from her cervica
condition alone. (EX-2, p. 20). However, the record is evident
that Claimnt has not reached MM and therefore remins

tenporarily disabled under the Act. Accordingly, the
prerequisite that Claimnt suffers froma pernmanent disability
has not been established in the instant matter. See Lawson,

supra. Therefore, Enployer/Carrier have not established all the
prerequisites for entitlement to Section 8(f) Special Fund
relief. Thus, Enployer/Carrier are not entitled to Section 8(f)
Special Fund relief at this tine.

V. | NTEREST

Al t hough not specifically authorizedinthe Act, it has been
an accepted practice that interest at the rate of six per cent
per annum is assessed on all past due conpensation paynents.
Aval lone v. Todd Shipyards Corp., 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full amunt of conpensati on due. Watkins
V. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev'd on other grounds, sub nom Newport News V.
Director, OWP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no |longer appropriate to further the
pur pose of maki ng Cl ai mant whol e, and held that “. . . the fixed
per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 U.S.C. 8§ 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills . . .7 Grant v. Portland Stevedoring
Conmpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portl| and Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Order with the District Director
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VI. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been made by the
Cl ai mvant’ s counsel. Counsel is hereby allowed thirty (30) days
from the date of service of this decision to submt an
application for attorney’'s fees.® A service sheet show ng that
service has been made on all parties, including the Cl aimnt,
must acconpany the petition. Parties have twenty (20) days
following the receipt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VI1. ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der

1. Empl oyer/ Carrier shall pay Clai nant conpensation for
tenporary total disability from June 8, 1998 to July 1, 1998,
from Novenmber 5, 1998 to Novenber 8, 1998, from March 25, 1999
to April 7, 1999, and from May 28, 1999, and continui ng, based
on Clai mant’s average weekly wage of $301.28, in accordance with
t he provisions of Section 8(b) of the Act. 33 U S.C. § 908(b).

2. Empl oyer/ Carrier shall pay Clai nant conpensation for
tenporary partial disability from July 1, 1998 to August 14,
1998, based on two-thirds of the difference between Claimnt’s
average weekly wage of $301.28 and her $120.00 wage-earning

6 Counsel for Claimant should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge shoul d
conpensate only the hours spent between the close of the
i nformal conference proceedi ngs and the issuance of the
adm nistrative |law judge’'s Decision and Order. Revoir v.
General Dynami cs Corp., 12 BRBS 524 (1980). The Board has
determ ned that the letter of referral of the case fromthe
District Director to the Ofice of Adm nistrative Law Judges
provi des the clearest indication of the date when infornal
proceedings termnate. Mller v. Prolerized New England Co.,
14 BRBS 811, 823 (1981), aff’'d, 691 F.2d 45 (1st Cir. 1982).
Thus, Counsel for Claimant is entitled to a fee award for
hours earned after March 30, 2000, the date the matter was

referred fromthe District Director
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capacity, in accordance with the provisions of Section 8(e) of
the Act. 33 U.S.C. § 908(e).

3. Enpl oyer/ Carrier shall pay Clainmnt conpensation for
tenporary partial disability fromAugust 15, 1998 to Novenber 5,
1998, based on two-thirds of the difference between Claimnt’s
average weekly wage of $301.28 and her $175.00 wage-earning
capacity, in accordance with the provisions of Section 8(e) of
the Act. 33 U.S.C. § 908(e).

4. Enpl oyer/ Carrier shall pay Clainmnt conpensation for
tenporary partial disability from Novenmber 9, 1998 to March 25,
1999, based on two-thirds of the difference between Claimnt’s
average weekly wage of $301.28 and her $135.00 wage-earning
capacity, in accordance with the provisions of Section 8(e) of
the Act. 33 U.S.C. § 908(e).

5. Enpl oyer/ Carrier shall pay Clainmnt conpensation for
tenporary partial disability fromApril 8, 1999 to May 27, 1999,
based on two-thirds of the difference between Clai mant’ s average
weekly wage of $301.28 and her $200. 00 wage-earni ng capacity, in
accordance with the provisions of Section 8(e) of the Act. 33
U S.C. 8§ 908(e).

6. Enployer/Carrier shall pay all reasonable, appropriate
and necessary nmedi cal expenses arising fromClaimnt’s April 20,
1998 work injury, pursuant to the provisions of Section 7 of the
Act. 33 U S.C. § 907.

7. Enpl oyer/ Carrier shall receive credit for al
conpensation heretofore paid, as and when paid.

8. Enpl oyer/ Carrier shall pay interest on any suns
determ ned to be due and owing at the rate provided by 28 U.S. C.
8§ 1961 (1982); Gant v. Portland Stevedoring Co., et al., 16
BRBS 267 (1984).

9. Claimant’s attorney shall have thirty (30) days to file
a fully supported fee application wth the Office of
Adm ni strative Law Judges; a copy nust be served on Cl ai mant and
opposi ng counsel who shall then have twenty (20) days to file
any objections thereto.
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ORDERED this 23d day

of October 2001, at Metairie,
Loui si ana.

A
LEE J. ROVERO, JR
Adm ni strative Law Judge



